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It is the aim of the Association for International Con- 
ciliation to awaken interest and to seek co-operation 
in the movement to promote international good will. 
This movement depends for its ultimate success upon 
increased international understanding, appreciation, 
and sympathy. To this end, documents are printed 
and widely circulated, giving information as to the 
progress of the movement and as to matters connected 
therewith, in order that individual citizens, the news- 
paper press, and organizations of various kinds may 
have accurate information on these subjects readily 
available. 


It is the aim of the Association to avoid, as far as 
possible, contentious questions, and in particular 
questions relating to the domestic policy of any given 
nation. Attention is to be fixed rather upon those 
underlying principles of international law, international 
conduct, and international organization, which must 
be agreed upon and enforced by all nations if peaceful 
civilization is to continue and to be advanced. A list 
of publications will be found on page 60. 
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PRESIDENT WILSON’S APPEAL FOR 
IMPARTIALITY AND RESTRAINT IN DIS- 
CUSSING THE WAR 


My Fe.ttow-CouNTRYMEN: I suppose that every thoughtful man in 
America has asked himself during the last troubled weeks what influence 
the European war may exert upon the United States, and I take the liberty 
of addressing a few words to you in order to point out that it is entirely 
within our own choice what its effects upon us will be and to urge very 
earnestly upon you the sort of speech and conduct which will best safe- 
guard the nation against distress and disaster. 

The effect of the war upon the United States will depend upon what 
American citizens say or do. Every man who really loves America will 
act and speak in the true spirit of neutrality, which is the spirit of impar- 
tiality and fairness and friendliness to all concerned. The spirit of the 
nation in this critical matter will be determined largely by what individ- 
uals and society and those gathered in public meetings do and say, upon 
what newspapers and magazines contain, upon what our ministers utter 
in their pulpits and men proclaim as their opinions on the streets. 

The people of the United States are drawn from many nations, and 
chiefly from the nations now at war. It is natural and inevitable that 
there should be the utmost variety of sympathy and desire among them 
with regard to the issues and circumstances of the conflict. Some will 
wish one nation, others another, to succeed in the momentous struggle. 
It will be easy to excite passion and difficult to allay it. Those respon- 
sible for exciting it will assume a heavy responsibility; responsibility for 
no less a thing than that the people of the United States, whose love of 
their country and whose loyalty to its Government should unite them 
as Americans all, bound in honor and affection to think first of her and 
her interests, may be divided in camps of hostile opinions, hot against 
each other, involved in the war itself in impulse and opinion, if not in 
action. Such diversions among us would be fatal to our peace of mind 
and might seriously stand in the way of the proper performance of our 
duty as the one great nation at peace, the one people holding itself ready 
to play a part of impartial mediation and speak the counsels of peace 
and accommodation, not as a partisan, but as a friend. 

I venture, therefore, my fellow-countrymen, to speak a solemn word of 
warning to you against that deepest, most subtle, most essential breach of 
neutrality which may spring out of partisanship, out of passionately taking 
sides. The United States must be neutral in fact as well as in name 
during these days that are to try men’s souls. We must be impartial 
in thought as well as in action, must put a curb upon our sentiments 


“™,2s well as upon every transaction that might be construed as a preference 
| of one party to the struggle before another. 
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My thought is of America. I am speaking, I feel sure, the earnest ; 
wish and purpose of every thoughtful American that this great country of \ ? 
ours, which is, of course, the first in our thoughts and in our hearts, should O} 
show herself in this time of peculiar trial a nation fit beyond others to | 
exhibit the fine poise of undisturbed judgment, the dignity of self-control, 
the efficiency of dispassionate action, a nation that neither sits in judg- 
ment upon others nor is disturbed in her own counsels and which keeps 
herself fit and free to do what is honest and disinterested and truly 
serviceable for the peace of the world. 

_Shall we not resolve to put upon ourselves the restraint which will 
bring to our people the happiness and the great and lasting influence for 
peace we covet for them? 


WOODROW WILSON. 


WASHINGTON, D. C. 
August 18, 1914. ern 
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Racial CORRESPONDENCE BETWEEN THE 
UNITED STATES AND GERMANY 


i 
DECLARATION OF LONDON 
The Secretary of State to Ambassador Gerard ' 


[Telegram.] 
DEPARTMENT OF STATE, 
Washington, August 6, 1914, I p. m. 

Mr. Bryan instructs Mr. Gerard to inquire whether the German Gov- 
ernment is willing to agree that the laws of naval warfare as laid down by 
the Declaration of London ? of 1909 shall be applicable to naval warfare dur- 
ing the present conflict in Europe provided that the Governments with 
whom Germany is or may be at war also agree to such application. Mr. 
Bryan further instructs Mr. Gerard to state that the Government of the 
United States believes that an acceptance of these laws by the belligerents 
would prevent grave misunderstandings which may arise as to the relations 
between neutral powers and the belligerents. Mr. Bryan adds that it is 
earnestly hoped that this inquiry may receive favorable consideration. 





Ambassador Gerard to the Secretary of State 


[Telegram.] 
AMERICAN EMBASSY, 
Berlin, August 22, 1914, 12 midnight. 
Mr. Gerard refers to Department’s August 19, 4 p. m., and says his 
August 20, I a. m., by way of Copenhagen, states that the German Gov- 
ernment will apply the Declaration of London, provided its provisions are 
not disregarded by other belligerents. 





The Acting Secretary of State to Ambassador Gerard’ 
{Telegram.] 
DEPARTMENT OF STATE, 
Washington, October 24, 1914, 5 p. m. 


Referring to Department’s August 6, 1 p. m., and Embassy’s October 
22, relative to the Declaration of London, Mr. Lansing instructs Mr. 

1(Same mutatis mutandis to: The American Embassies ‘at St. Petersburg, Paris, Lon- 
don, and Vienna, and the American Legation at Brussels.) 

*Published by World Peace Foundation, 40 Mt. Vernon Street, Boston, Mass., June, 
1915. Vol. V, No. 3, Part Il. Free upon application. 

(Same to the embassies at St. Petersburg, Vienna, and Paris, and the legation at 
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Gerard to inform the German Government that the suggestion of the de- 
partment to belligerents as to the adoption of declaration for sake of uni- 
formity as to a temporary code of naval warfare during the present conflict ) ? 
has been withdrawn because some of the belligerents are unwilling to accept = 
the declaration without modifications and that this Government will 
therefore insist that the rights and duties of the Government and citizens 

of the United States in the present war be defined by existing rules of 


international law and the treaties of the United States without regard to ce 

the provisions of the declaration and that the Government of the United be 

States reserves to itself the right to enter a protest or demand in every le 

case in which the rights and duties so defined are violated or their free th 

exercise interfered with by the authorities of the belligerent governments. I 
II. 


GERMAN CONTRABAND 
Ambassador Gerard to the Secretary of State 


[Telegram.] 
AMERICAN EMBASSY, 
Berlin, September 4, 1914. 


T repeat my August tenth a. m. 
The Foreign Office sends me a list of the articles which the German 


Government intends to treat as contraband of war in pursuance of the Ww 
German prize ordinance printed in Reichgesetzblatt, 1914, No. 4. I find tv 
the list agrees exactly with article 22,! Nos. 1 to 11, of the Declaration of E 
London, in respect of absolute contraband and to article 24, Nos. 1 to 14, w 


in respect of conditional contraband. The German Government state 
that the ordinance embodies the substance of the Declaration and that = 
they will apply its provisions if they are not disregarded by other belliger- 


ents. They request to be informed what attitude the other powers have of 
assumed. ? 
Copies of the ordinance have been mailed to you and to the London 
Embassy. 
a GERARD. wi 


1ARTICLE 22 OF THE DECLARATION OF LONDON 


The following articles may, without notice, be treated as contraband of war under the 
name of absolute contraband: 
(1) Arms of all kinds, including arms for sporting purposes and their distinctive com- 
ponent parts 
(2) Projectiles, charges, and cartridges of all kinds, and their distinctive component pec 
parts 
(3) Powder and explosives specially prepared for use in war. 
(4) Gun mountings, limber boxes, limbers, military wagons, field forges, and their dis- 
tinctive component parts. 
(5) Clothing and equipment of a distinctively military character 
(6) All kinds of harness of a distinctively military character. 
(7) Saddle, draft, and pack animals suitable for use in war. 
(8) Articles of camp equipment and their distinctive component parts. 
(9) Armor plates. 
(10) Warships, including boats, and their distinctive component parts of such a nature 
that they can only be used on a vessel of war. \ opr 
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[Translation. ] 
¥ The German Ambassador to the Secretary of State 


IMPERIAL GERMAN EMBASSY, 
Washington, October 22, 1914. 


Mr. SECRETARY OF STATE: I have the honor to inform Your Ex- 
cellency that the Imperial Government has declared copper and lead to 
be conditional contraband. In consequence thereof I beg Your Excel- 
lency kindly to cause the foregoing to be published in accordance with 
the ‘Declaration of International Naval Conference’’ of February 26, 


1909. ; : 
Accept, etc., For the Imperial Ambassador: 


HANIEL. 


Ambassador Gerard to the Secretary of State 
[Telegram.] 
AMERICAN EMBASSY, 
Berlin, November 19, 1914. 


Nineteenth. Proclamation of November 17th defines all rough or un- 
worked lumber as conditional contraband under number nine or article 
twenty-three of German prize ordinance because susceptible of use as fuel. 
Exceptions are lignum vita, palisander, ebony, and similar woods and all 
woods greatly enhanced in value through working by hand or machine. 


GERARD. 


(11) Implements and apparatus designed exclusively for the manufacture of munitions 
of war, for the manufacture or repair of arms, or war material for use on land or sea 


ARTICLE 24 OF THE DECLARATION OF LONDON 


_ The following articles, susceptible of use in war as well as for purposes of peace, may, 
without notice, be treated as contraband of war under the name of conditional contraband: 


(1) Foodstuffs. 

(2) Forage and grain, suitable for feeding animals 

(3) Clothing, fabrics for clothing, and boots and shoes, suitable for use in war 

(4) Gold and silver in coin or bullion; paper money. 

(5) Vehicles of all kinds available for use in war, and their component parts 

(6) Vessels, craft, and boats of all kinds; floating docks, parts of docks, and their com- 
ponent parts. 

(7) Railway material, both fixed and rolling stock, and material for telegraphs, wire- 
less telegraphs, and telephones. 

(8) Balloons and flying machines and their distinctive component parts, together with 
accessories and articles recognizable as intended for use in connéction with balloons and 
flying machines. 

(9) Fuel; lubricants. 

(10) Powder and explosives not specially prepared for use in war. 

(11) Barbed wire and implements for fixing and cutting the same. 

(12) Horseshoes and shoeing materials. 

(13) Harness and saddlery. 

7 4 (14) Field glasses, telescopes, chronometers, and all kinds of nautical instruments 
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Ambassador Gerard to the Secretary of State 
[Telegram.] 
AMERICAN EMBAssy, 
_ Berlin, November 23, 1914. 
German Government has added following to list of conditional con- 
traband: ' 


No. 17. Woods of all kinds, rough or worked, that is hewn, sawed, 
planed, grooved, etc.; cylinder tar. 
No. 18. . Sulphur, crude or refined, and sulphuric acid. 
GERARD. 


Ambassador Gerard to the Secretary of State 


No. 280.] AMERICAN EMBASSY, 
Berlin, November 23, 1914. 

Str: I have the honor to transmit to you herewith translations of 
two notes received from the imperial foreign office conveying notification 
of additions to the original lists of articles regarded as contraband by the 
German Government, which, as reported in my telegram of August 10, 
I p. m., corresponded in all respects with articles 22 and 24 of the Decla- 
ration of London. 


I have, etc., ae JAMES W. GERARD. 


[Inclosure 1—Translation.] 
NOTE VERBALE 

In supplement to its note verbale of August 6, 1914, IIIa.g222, the 
foreign office has the honor to inform the embassy of the United States 
of America that during the present hostilities the following materials will 
be considered as conditional contraband by Germany in addition to the 
articles and materials designated under No. 11, 1-14: 

15. Copper (unworked) and 

16. Lead in blocks, plates or tubes. 

The foreign office begs that the embassy of the United States of America 
will kindly inform its Government*of the above as soon as possible. 

BERLIN, October 22, 1914. 


[Inclosure 2—Translation.] 
NOTE VERBALE 
In supplement to its notes verbale of August 6, 1914, and October 
22, 1914, IIIa.g222 and 17064, the foreign office has the honor to inform 
the embassy of the United States of America that during the present 
hostilities the following will be considered by Germany as conditional 
contraband in addition to the articles and materials designated under 
II, 1-16: 
17. Woods of all kinds, rough or treated (in particular hewn, sawed, 
planed, grooved), charcoal cylinder tar. : 
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18. Sulphur, crude or refined, sulphuric acid. 

The foreign office begs that the embassy will kindly notify its Govern- 
ment of the above as soon as possible. 

BERLIN, November 23, 1914. 


Ambassador Gerard to the Secretary of State 
AMERICAN EMBASSY, 
Berlin, December 3, 1914. 
Sir: With reference to my dispatch No. 280, dated November 23, 1914, 
I have the honor to transmit to you herewith a copy, in translation, of a 
note received from the imperial German foreign office, dated November 
30, 1914, in reply to an inquiry addressed by me to the foreign office to 
ascertain whether Germany regards quebracho wood in logs as contraband 
of war. It appears from the note of the foreign office that quebracho wood 
is held by the German Government to fall under the order of the imperial 
chancellor of November 23, 1914, and to be considered as conditional 
contraband. 
JAMES W. GERARD. 


I have, etc., 


No. 307.] 


[Inclosure—Translation.] 
NOTE VERBALE 


The foreign office has the honor to inform the embassy of the United 
States of America, in reply to the note verbale of the 20th instant (F. O. 
No. 1165), that quebracho wood is not to be considered as fuel within the 
meaning of article 23, No. 9, of the German prize ordinance, nor to be 
deemed contraband for this reason. 

However, by an order of the imperial chancellor, dated November 23, 
1914, Reichs-Gesetzblatt, page 481, all kinds of woods have been expressly 
declared to be conditional contraband and quebracho wood in logs is 
included in such declaration. 

BERLIN, November 30, 1914. 


Ambassador Gerard to the Secretary of State 


No. 312.] AMERICAN EMBASSY, 
Berlin, December 8, 1914. 


Sir: With reference to the department’s cable, No. 749, of December 
3, 1914, and to my dispatch, No. 280, of November 23, 1914, I have the 
honor to transmit to you herewith three copies of the Reichs-Gesetzblatt 
1914, No. 101, containing the proclamation of the German Government 
relative to the treatment of wood, cylinder tar, sulphur, and sulphuric acid 
as conditional contraband. 


I have, etc., JAMES W. GERARD. 
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[Inclosure—Translation. ] ‘ ~ 
Reichs-Gesetzblatt. Year 1914. No. Iot!. ) 


(No. 4549.) Addition to the prize ordinance of September 30, 1909 
(Reichs-Gesetzblatt, 1914, p. 275), of November 23, 1914. 

I hereby prescribe in addition to the ordinance of October 18, 1914 
(Reichs-Gesetzblatt, p. 441), that in the prize list of September 30, 1909, 
under the numeral 23, the following two further numbers be subjoined: 

17. Woods of every kind, in the rough or manufactured (especially also 
cut, sawn, planed, grooved), wood-tar. 

18. Sulphur, raw or refined, sulphuric acid. 

BERLIN, November 23, I914. » 

Vice Imperial Chancellor. DELBRUCK. 


Ambassador Gerard to the Secretary of State 
No. 340.] AMERICAN EMBASSY, 
Berlin, December 15, 1914. 
Str: With reference to my telegram of even date, I have the honor to 
transmit to you herewith five copies of a proclamation of the German 
Government, dated December 14, 1914, declaring aluminum and nickel 
to be conditional contraband. A translation of the proclamation is like- 


wise appended. 
I have, etc., JAMES W. GERARD. 


[Inclosure 1—Translation.] 
Reichsgesetzblatt, 1914. No. 112. 


Supplement to the prize ordinance of September 30, 1900. 
(Retchsgesetzblatt, 1914, page 275.) 

In supplement to the order of November 23, 1914 (Reichsgesetzblatt, 
page 481), I hereby order that the following two numbers shall be added 
to article 23 of the prize ordinance of September 30, 1909: 

19. Aluminum. 

20. Nickel. 

BERLIN, December 14, I914. Le 

Vice the Imperial Chancellor. (Signed) DELBRUCK. 


{Inclosure 2—Translation.] 
NOTE VERBALE 
The Foreign Office has the honor to inform the Embassy of the United 
States of America, in supplement to the notes verbale of August 6, October a 
22, and November 23, 1914, Nos. II[la.g222, 17064, and 19785, that during §) 
J ad 


1O 


Qo ao 


the present hostilities the following articles will be considered as conditional 
contraband by Germany, in addition to those recited in the notes verbale 
mentioned, Nos. 1-18: 

19. Aluminum. 

20. Nickel. 

The Foreign Office begs that the Embassy would be good enough to 
inform its Government of the above as soon as possible. 

BERLIN, December 14, I914. 


Ambassador Gerard to the Secretary of State 


No. 896.] AMERICAN EMBAsSY, 
Berlin, April 26, 1915. 
Sir: With reference to my telegram No. 2097, dated April 21, 1915, I 
oe eer see fy. I at. 
have the honor to transmit to you herewith five copies of Reichsgesetzblatt, 
1915, No. 49, with translation, containing the modifications and amend- 
ments of the German prize ordinance recently promulgated. 


I have, etc., JAMES W. GERARD. 


[Translation.] 
Reichsgesetzblatt 1915. No. 49. 

Ordinance relative to amendments of the prize ordinance of September 30, 1909. 

In retaliation of the regulations adopted by England and her allies, 
deviating from the London declaration of maritime law of February 26, 
1909, I approve of the following amendments of the prize ordinance of 
September 30, 1909, and of its supplements, dated October 18, November 
23, and December 14, 1914, for the period of the present war. 

Articles 21, 23, 27, 33, 35, 40, and the additions to Article 23 shall be 
replaced by the following provisions: 

ARTICLE 21. The following articles and materials, designated absolute 
contraband, shall be considered contraband of war: 

1. Arms of all kinds, including arms for sporting purposes, and their 
distinctive component parts. 

2. Projectiles, charges, and cartridges of all kinds, and their distinc- 
tive component parts. 

3. Powder and explosives of all kinds. 

4. Cannon barrels, gun mountings, limber boxes, limbers, field 
kitchens and bakeries, supply wagons, field forges, searchlights and search- 
light accessories, and their distinctive component parts. 

5. Range finders and their distinctive component parts. 

_ 6. Field glasses, telescopes, chronometers, and all kinds of nautical 
instruments. 

7- Clothing and equipment of a distinctively military character. 

8. Saddle, draft, and pack animals suitable for use in war. 

g. All kinds of harness of a distinctively military character. 
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11. Armor plates. 

12. Lead, pig, sheet, or pipe. 

13. Barbed wire, and implements for fixing and cutting the same. 

14. Tinplate. 

15. Warships, including boats and their distinctive component parts 
of such a nature that they can only be used on a vessel of war; ship plates 
and construction steel. 

16. Submarine sound signaling apparatus. 

17. Aeroplanes, airships, balloons, and aircraft of all kinds, and their 
distinctive component parts, together with accessories, articles and mate- 
rials, recognizable as intended for use in connection with balloons and 
aircraft. 

18. Implements and devices designed exclusively for the manufacture 
and repair of arms and munitions of war. 

19. Lathes of all kinds. 

20. Mining lumber. 

21. Coal and coke. 

22. Flax. 

ARTICLE 23. The following articles and materials suitable for warlike 
as well as for peaceful purposes, coming under the designation of conditional 
contraband, shall be considered as contraband of war: 

1. Foodstuffs. 
2. Forage and all kinds of feeding stuffs. 

3. Clothing, fabrics for clothing, and boots and shoes, suitable for 
use in war. 

4. Wool from animals, raw or dressed, together with woolen carded 
yarns, and worsted yarns. 

5. Gold and silver, in coin or bullion; paper money. 

6. Vehicles of all kinds, especially all motor vehicles available for use 
in war, and their component parts. 

7. Rubber tires for motor vehicles, together with all articles or mate- 
rials especially used in the manufacture or repair of rubber tires. 
8. Rubber and gutta-percha, together with goods made thereof. 

g. Railway materials, both fixed and rolling stock, and materials for 
telegraphs, wireless telegraphs, and telephones. 

10. Fuel, excepting coal and coke; lubricants. 

11. Sulphur, sulphuric acid, nitric acid. 

12. Horseshoes and shoeing materials. 

13. The following ores: Wolframite, scheelite, molybdenite, nickel ore, 
chrome ore, hematite iron ore, manganese ore, lead ore. 

14. The following metals: Wolfram, molybdenum, vanadium, nickel, 
selenium, cobalt, haematite pig iron, manganese, aluminium, copper. 

15. Antimony, together with the sulphides and oxides of antimony. 
16. Ferro alloys, including ferrowolfram, ferromolybdenum, ferroman- 
ganese, ferrovanadium, ferrochrome. 

17. Harness and saddlery. 

18. Leather, treated and untreated, when suitable for saddlery, har- 
ness, military boots or military clothing. 

19. Tanning materials of all kinds, including extracts used in tanning. 

20. All kinds of lumber, rough or treated, especially hewn, sawed, f) RN 
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10. Articles of camp equipment and their distinctive component parts. ) om 


planed, fluted, excepting mining lumber tar of charcoal. 
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21. Vessels, craft, and boats of all kinds, floating docks, parts of docks, 
and their component parts. 

The following articles can not be declared contraband of war: 
Raw cotton, raw silk, raw jute, raw hemp. 


‘, 

2. Resin, lacks, hops. 

3. Raw skins, horns, bones, and ivory. 

4. Natural and artificial fertilizers. 

5. Earth, clay, lime, chalk; stones, including marbie; bricks, slates, 
and roofing tiles. 


6. Porcelain and glass. 

7. Paper, and the materials prepared for its manufacture 

8. Soap; paints, including the materials exclusively used for their 
manufacture, and varnish. 

g. Chloride of lime, soda, caustic soda, sulphate of soda in cakes, 
ammonia, sulphate of ammonia, and copper sulphate. 

10. Machines for agriculture, for mining, for the textile industry, and 
for printing. 

11. Precious stones, fine stones, pearls, mother-of-pearl, and corals. 

12. Clocks, standing clocks and watches, excepting « hronometers. 

13. Fashion and fancy goods. 

14. Feathers of all kinds, hair and bristles. 

15. Furniture and decorative articles, office furniture and require- 
ments. 


ARTICLE 33. In the absence of conditions to the contrary, the hostile 
destination referred to in article 32 is to be presumed when (A) the goods 
are consigned to an enemy authority or the agent of such or to a dealer 
shown to have supplied articles of the kind in question or products thereof 
to the armed forces or the administrative authorities of the enemy state; 
(B) the goods are consigned to order or the ship’s papers do not show who 
is the consignee or the goods are consigned to a person in territory belong- 
ing to or occupied by the ene my; (C) the goods‘are destined for an armed 
place of the enemy or a place serving as a base of operations or supplies to 
the armed forces of the enemy. 


Merchant vessels themselves are not to be considered as destined for 
the armed forces or the administrative authorities of the enemy solely for 
the reason that they are found en route to one of the places referred to 
under letter C. 

ARTICLE 35. Articles of conditional contraband are liable to seizure 
only on a vessel en route to territory belonging to or occupied by the enemy 
or to the armed forces of the enemy, and such vessel is not intended to 
unload these articles in an intermediate neutral port—that is to say, in a 
port at which the vessel is to call previous to reaching the ultimate des- 
tination designated. 

This paragraph shall not apply if the conditions provided in article 33, 
letter B, are present or if the vessel is bound for a neutral country with 
regard to which it is shown that the enemy government draws articles of 
the kind in question from that country. 


ARTICLE 40. A vessel can not be captured on the ground of an already 
completed voyage carrying contraband. If, however, the vessel carried 
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it shall be liable to capture and condemnation until the end of the war. 
This ib ha shall take effect the day of its promulgation. 
Chief Headquarters, April 18, 1915. 
(L. s.] (Signed WILHELM. 


TIRPITZ 


contraband to. the enemy contrary to the indications of the ship’ S papers, ) A 


id ~ 


III. 


CORRESPONDENCE RELATING TO RESTRAINTS 
OF COMMERCE 


Ambassador Gerard to the Secretary of State 


No. 525.] AMERICAN EMBASSY, 
Berlin, February 6, 1915. 


Sir: I have the honor to transmit to you herewith two copies of the 
yroclamation of the German Admiralty of February 4, 1915, declaring 
1e waters surrounding Great Britain and Ireland to be comprised within 
1e seat of war, as well as two copies each in German and French of the 
1emorial of the Imperial Government on this subject and an English 
ranslation of the same. 


I have, etc., JAMES W. GERARD. 


[Inclosure 1—Translation.] 


PROCLAMATION 
1. The waters surrounding Great Britain and Ireland including the 
whole English channel are hereby declared to be war zone. On and after 
the 18th of February, 1915, every enemy merchant ship found in the said 
war zone will be destroyed without its being always possible to avert the 
dangers thr — the crews and passengers on that account. 
2. Even neutral ships are exposed to danger in the war zone as in view 
of the misuse of neutral fl igs ordered on January 31 by the British Govern- 
ment and of the accidents of naval war, it can not always be avoided to 
strike even oor ships in attacks that are directed at enemy ships. 
3. Northward navigation around the Shetland Islands, in the eastern 
waters of the North Sea and in a strip of not less than 30 miles width 
along the Netherlands coast is in no danger. 
Von POHL, 
Chief of the Admiral Staff of the Navy, vy se 
/ 


BERLIN, February 4, I915. 
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(Inclosure 2—Translation.] 


MEMORIAL OF THE IMPERIAL GERMAN GOVERNMENT RESPECTING RETALIATORY 
MEASURES RENDERED NECESSARY BY THE MEANS EMPLOYED BY ENGLAND 
CONTRARY TO INTERNATIONAL LAW IN INTERCEPTING NEUTRAL MARI- 
TIME TRADE WITH GERMANY. 


Since the commencement of the present war Great Britain’s conduct of 
commercial warfare against Germany has been a mockery of all the prin- 
ciples of the law of nations. While the British Government have by several 
orders declared that their naval forces should be guided by the stipulations 
of the Declaration of London, they have in reality repudiated this Declara- 
tion in the most essential points, notwithstanding the fact that their own 
delegates at the Maritime Conference of London acknowledged its acts as 
forming part of existing international law. The British Government 
have placed a number of articles on the contraband list which are not 
at all, or only very indirectly capable of use in warfare, and consequently 
can not be treated as contraband either under the Declaration of Lon- 
don or under the generally acknowledged rules of international law. 
In addition, they have in fact obliterated the distinction between ab- 
solute and conditional contraband by confiscating all articles of con- 
ditional contraband destined for Germany, whatever may be the port 
where these articles are to be unloaded, and without regard to whether 
they are destined for uses of war or peace. They have not even hesitated 
to violate the Declaration of Paris, since their naval forces have captured 
on neutral ships German property which was not contraband of war. 
Furthermore, they have gone further than their own orders respecting the 
Declaration of London and caused numerous German subjects capable of 
bearing arms to be taken from neutral ships and made prisoners of war. 
Finally, they have declared the North Sea in its whole extent to be the seat 
of war, thereby rendering difficult and extremely dangerous, if not impos- 
sible, all navigation on the high seas between Scotland and Norway, so 
that they have in a way established a blockade of neutral coasts and ports, 
which is contrary to the elementary principles of generally accepted inter- 
national law. Clearly all these measures are part of a plan to strike not 
only the German military operations but also the economic system of 
Germany, and in the end to deliver the whole German people to reduction 
by famine, by intercepting legitimate neutral commerce by methods con- 
trary to international law. 

The neutral powers have in the main acquiesced in the measures of the 
British Government; in particular they have not been successful in securing 
the release by the British Government of the German subjects and German 
merchandise illegally taken from their vessels. To a certain extent they 
have even contributed toward the execution of the measures adopted by 
England in defiance of the principles of the freedom of the seas by pro- 
hibiting the export and transit of goods destined for peaceable purposes 
in Germany, thus evidently yielding to pressure by England. The German 
Government have in vain called the attention of the neutral powers to the 
fact that Germany must seriously question whether it can any longer 
adhere to the stipulations of the Declaration of London, hitherto strictly 
observed by it, in case England continues to adhere to its practice, and the 
neutral powers persist in looking with indulgence upon all these violations 
of neutrality to the detriment of Germany. Great Britain invokes the vital 


15 


= 


ETE 


Ea 


ee 


4 
* 








interest of the British Empire which are at stake in justification of its viola- 
tions of the law of nations, and the neutral powers appear to be satisfied 
with theoretical protests, thus actually admitting the vital interests of a 
belligerent as a sufficient excuse for methods of waging war of whatever de- 
scription 

The time has come for Germany also to invoke such vital interests. It 
therefore finds itself under the necessity, to its regret, of taking military 
measures against England in retaliation of the practice followed by England. 
Just as England declared the whole North Sea between Scotland and 
Norway to be comprised within the seat of war, so does Germany now 
declare the waters surrounding Great Britain and Ireland, including the 
whole English Channel, to be comprised within the seat of war, and will 
prevent by all the military means at its disposai all navigation by the 
enemy in those waters. To this end it will endeavor to destroy, after 
February 18 next, any merchant vessels of the enemy which present them- 
selves at the seat of war above indicated, although it may not always be 
possible to avert the dangers which may menace persons and merchandise. 
Neutral powers are accordingly forewarned not to continue to entrust their 
crews, passengers, or merchandise to such vessels. Their attention is 
furthermore called to the fact that it is of urgency to recommend to their 
own vessels to steer clear of these waters. It is true that the German Navy 
has received instructions to abstain from all violence against neutral vessels 
recognizable as such; but in view of the hazards of war, and of the misuse of 
the neutral flag ordered by the British Government, it will not always be 
possible to prevent a neutral vessel from becoming the victim of an attack 
intended to be directed against a vessel of the enemy. It is expressly 
declared that navigation in the waters north of the Shetland Islands is 
outside the danger zone, as well as navigation in the eastern part of the 
North Sea and in a zone thirty marine miles wide along the Dutch coast. 

The German Government announces this measure at a time permitting 
enemy and neutral ships to make the necessary arrangements to reach the 
ports situated at the seat of war. They hope that the neutral powers will 
accord consideration to the vital interests of Germany equally with those of 
England, and will on their part assist in keeping their subjects and their 
goods far from the seat of war; the more so since they likewise have a great 
interest in seeing the termination at an early day of the war now ravaging. 

BERLIN, February 4, I915. , 


The Secretary of State to Ambassador Gerard 
[Telegram. ] 
DEPARTMENT OF STATE, 
Washington, February 10, 1915. 
Please address a note immediately to the Imperial German Government 
to the following effect: ; 
The Government of the United States, having had its attention directed 
to the proclamation of the German Admiralty issued on the fourth of 
February, that the waters surrounding Great Britain and Ireland, including 
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the whole of the English Channel, are to be considered as comprised within 
the seat of war; that all enemy merchant vessels found in those waters 
after the eighteenth instant will be destroyed, although it may not always 
be possible to save crews and passengers; and that neutral vessels expose 
themselves to danger within this zone of war because, in view of the misuse 
of neutral flags said to have been ordered by the British Government on 
the thirty-first of January and of the contingencies of maritime warfare, 
it may not be possible always to exempt neutral vessels from attacks 
intended to strike enemy ships, feels it to be its duty to call the attention of 
the Imperial German Government, with sincere respect and the most 
friendly sentiments but very candidly and earnestly, to the very serious 
possibilities of the course of action apparently contemplated under that 
proclamation. 

The Government of the United States views those possibilities with such 
grave concern that it feels it to be its privilege, and indeed its duty in the 
circumstances, to request the Imperial German Government to consider 
before action is taken the critical situation in respect of the relations 
between this country and Germany which might arise were the German 
naval forces, in carrying out the policy foreshadowed in the Admiralty’s 
proclamation, to destroy any merchant vessel of the United States or cause 
the death of American citizens. 

It is of course not necessary to remind the German Government that 
the sole right of a belligerent in dealing with neutral vessels on the high 
seas is limited to visit and search, unless a blockade is proclaimed and 
effectively maintained, which this Government does not understand to be 
proposed in this case. To declare or exercise a right to attack and destroy 
any vessel entering a prescribed area of the high seas without first certainly 
determining its belligerent nationality and the contraband character of its 
cargo would be an act so unprecedented in naval warfare that this Govern- 
ment is reluctant to believe that the Imperial Government of Germany in 
this case contemplates it as possible. The suspicion that enemy ships are 
using neutral flags improperly can create no just presumption that all ships 
traversing a prescribed area are subject to the same suspicion. It is to 
determine exactly such questions that this Government understands the 
right of visit and search to have been recognized. 

This Government has carefully noted the explanatory statement issued 
by the Imperial German Government at the same time with the proclama- 
tion of the German Admiralty, and takes this occasion to remind the 
Imperial German Government very respectfully that the Government of 
the United States is open to none of the criticisms for unneutral action to 
which the German Government believe the governments of certain of 
other neutral nations have laid themselves open; that the Government 
of the United States has not consented to or acquiesced in any measures 
which may have been taken by the other belligerent nations in the 
present war which operate to restrain neutral trade, but has, on the 
contrary, taken in all such matters a position which warrants it in holding 
those governments responsible in the proper way for any untoward effects 
upon American shipping which the accepted principles of international 
law do not justify; and that it, therefore, regards itself as free in the present 
instance to take with a clear conscience and upon accepted principles the 
position indicated in this note. 
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If the commanders of f Ge ‘rman vessels of war should act upon the pre- 
sumption that the flag of the United States was not being used in good 
faith and should destroy on the high seas an American vessel or the lives 
of ae an citizens, it would be diffic ult for the Government of the United 
States to vie -w the act in any other light than as an indefensible violation of 
neutral rights which it would be very hard indeed to reconcile with the 
friendly 7 elations now so happily subsisting between the two Governments, 

If such a deplorable situation should arise, the Imperial German Goy- 
ernment can readily appreciate that the Government of the United States 
would be constrained to hold the Imperial German Government to a 
strict accountability for such acts of their naval authorities and to take any 
steps it might be necessary to safeguard American lives and property and to 
secure to American citizens the full enjoyment of their acknowledged 
rights on the high seas. 

The Government of the United States, in view of these considerations 
which it urges with the greatest respect and with the sincere purpose of 
making sure that no misunde ‘rstanding may arise and no circumstance 
occur that might even cloud the intercourse of the two Governments, 
expresses the confident hope and expectation that the Imperial German 
Government can and will give assurance that American citizens and their 
vessels will not be molested by the naval forces of Germany otherwise 
than by. visit and search, though their vessels may be traversing the sea 
area delimited in the proclamation of the German Admiralty. 

It is added for the information of the Imperial Government that 
representations have been made to His Britannic Majesty’s Government in 
respect to the unwarranted use of the American flag for the protection of 
British ships. 


BRYAN. 


The German Minister for Foreign Affairs to Ambassador Gerard 


Berlin, February 16, 1915. 

In reference to the note of the twelfth instant, Foreign Office number 
twenty-two sixty, relative to the German measures respecting the theater 
of war in ae" waters surrounding England, the undersigned has the honor 
to reply to His Excellency the ‘Ambassador of the United States, James 
W. Gerz a, as follows: 

The Taree German Government have examined the communica- 
tion of the Government of the United States in the same spirit of good 
will and friendship which seems to have prompted this communication. 

Imperial German Government are in entire accord with the Gov- 
ernment of the United States that it is in the highest degree desirable for 
all parties to avoid the misunderstanding which might arise from the 
measures announced by the German Admiralty and to avert the intru- 
sion of events calculated to interrupt the most friendly relations which 
have so happily existed between the two Governments up to this time. 

On this assurance the German Government believe that they may de- 
pend on full understanding on the part of the United States, all the more 
because the action announced by the German Admiralty, as was dwelt 
upon at length in the note of the fourth instant, is in no wise directed 
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against the legitimate trade and navigation of neutral states, but merely 
represents an act of self-defense which Germany's vital interests force 
her to take against England’s method of conducting maritime war in de- 
fiance of international law, which no protest on the part of neutrals has 
availed to bring into accordance with the legal status generally recognized 
before the outbreak of hostilities. 

In order to exclude all possible doubt on this cardinal point the German 
Government beg to set forth once more the actual situation. 

Up to now Germany has scrupulously observed the existing provisions 
of international law relative to maritime war. In particular she assented 
without delay to the proposal made by the American Government directly 
after the war began to ratify the Declaration of London and embodied 
the contents thereof without change in her prize law, even without for- 
mally binding herself in this direction. The German Government have 
adhered to these provisions, even where they conflicted with military 
interests. Our Government at the same time have permitted the supply 
of food by Denmark to England until the present, although they could 
well have prevented this traffic by means of their naval forces. 

In direct opposition to this, England has not shrunk from grave vio- 
lations of international law wherever she could thereby cripple Germany's 
peaceable trade with neutral countries. It will not be necessary for the 
German Government to go into great detail on this point, especially since 
the American note to the British Government dated December twenty- 
eighth, nineteen fourteen, which has been brought to their knowledge, 
has dealt with this point very aptly if not very exhaustively on the ground 
of the experiences of months. 

It is conceded that the intention of all these aggressions is to cut off 
Germany from all supplies and thereby to deliver up to death by famine a 
peaceful civilian population, a ‘procedure contrary to law of war and 
every dictate of humanity. 

The neutrals have not been able to prevent this interception of differ- 
ent kinds of trade with Germany contrary to international law. It is 
true that the American Government have protested against England's 
procedure, and Germany is glad to acknowledge this, but in spite of this 
protest and the protests of the other neutral Governments England has 
not allowed herself to be dissuaded from the course originally adopted. 
Thus, the American ship Wilhelmina was recently brought into port by 
England, although her cargo was destined solely for the civil population 
of Germany and was to be used only for this purpose according to an 
express declaration of the German Government. 

In this way the following has been created: Germany is to all intents 
and purposes cut off from oversea supplies with the toleration, tacit or 
protesting, of the neutrals regardless of whether it is a question of goods 
which are absolute contraband or only conditional contraband or not 
contraband at all, following the law generally recognized before the out- 
break of the war. On the other hand, England, with the indulgence of 
neutral Governments, is not only being provided with such goods as are 
not contraband or merely conditional contraband, namely, foodstuffs, raw 
material, et cetera, although these are treated by England when Germany 
Is In question as absolute contraband, but also with goods which have 
been regularly and unquestionably acknowledged to be absolute contra- 
band. The German Government believe that they are obliged to point 
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out very particularly and with the greatest emphasis, that a trade in 
arms exists between American manufacturers and Germany’s enemies 
which is estimated at many hundred million marks. 

The German Government have given due recognition to the fact that 
as a matter of form the exercise of rights and the toleration of wrong on 
the part of neutrals is limited by their pleasure alone and involves no 
formal breach of neutrality. The German Government have not in con- 
sequence made any charge of formal breach of neutrality. The German 
Government can not, however, do otherwise, especially in the interest of 
absolute clearness in the relations between the two countries, than to 
emphasize that they, in common with the public opinion in Germany, 
feel themselves placed at a great disadvantage through the fact that the 
neutral powers have hitherto achieved no success or only an unmeaning 
success in their assertion of the right to trade with Germany, acknowledged 
to be legitimate by international law, whereas they make unlimited use of 
their right to tolerate trade in contraband with England and our other 
enemies. Conceded that it is the formal right of neutrals not to protect 
their legitimate trade with Germany and even to allow themselves know- 
ingly and willingly to be induced by England to restrict such trade, it is 
on the other hand not less their good right, although unfortunately not 
exercised, to stop trade in contraband, especially the trade in arms, with 
Germany’s enemies. 

In view of this situation the German Government see themselves com- 
pelled, after six months of patience and watchful waiting, to meet Eng- 
land’s murderous method of conducting maritime war with drastic counter 
measures. If Engkand invokes the powers of famine as an ally in its 
struggle against Germany with the intention of leaving a civilized people 
the alternative of perishing' in misery or submitting to the yoke of Eng- 
land's political and commercial will, the German Government are to-day 
determined to take up the gauntlet and to appeal to the same grim.ally. 
They rely on the neutrals who have hitherto tacitly or under protest sub- 
mitted to the consequences, detrimental to themselves, of England’s war 
of famine to display not less tolerance toward Germany, even if the Ger- 
man measures constitute new forms of maritime war, as has hitherto been 
the case with the English measures. 

In addition to this, the German Government are determined to sup- 
press with all the means at their disposal the supply of war material to 
England and her allies and assume at the same time that it is a matter 
of course that the neutral Governments which have hitherto undertaken 
no action against the trade in arms with Germany’s enemies do not intend 
to oppose the forcible suppression of this trade by Germany. 

Proceeding from these points of view the German Admiralty has de- 
clared the zone prescribed by it the seat of war; it will obstruct this area 
of maritime war by mines wherever possible and also endeavor to destroy 
the merchant vessels of the enemy in any other way. 

It is very far indeed from the intention of the German Government, 
acting in obedience to these compelling circumstances, ever to destroy 
neutral lives and neutral property, but on the other hand they can not 
be blind to the fact that dangers arise through the action to be carried 
out against England which menace without discrimination all trade _ 
within the area of maritime war. This applies as a matter of course to 4) 
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war mines, which place any ship approaching a mined area in danger, 
even if the limits of international law are adhered to most strictly. 

The German Government believe that they are all the more justified 
in the hope that the neutral powers will become reconciled with this, just 
as they have with the serious injury caused them thus far by England’s 
measures, because it is their will to do everything in any way compatible 
with the accomplishment of their purpose for the protection of neutral 
shipping even within the area of maritime war. 

They furnish the first proof of their good will by announcing the meas- 
ures intended by them at a time not less than two weeks beforehand, in 
order to give neutral shipping an opportunity to make the necessary 
arrangements to avoid the threatening danger. The safest method of 
doing this is to stay away from the area of maritime war. Neutral ships 
entering the closed waters in spite of this announcement, given So far in 
advance, and which seriously impairs the accomplishment of the military 
purpose against England, bear their own responsibility for any unfor- 
tunate accidents. The German Government on their side expressly de- 
cline all responsibility for such accidents and their consequences. 

Furthermore, the German Government announced merely the de- 
struction of enemy merchant vessels found within the area of maritime 
war, and not the destruction of all merchant vessels, as the American 
Government appear to have erroneously understood. This limitation 
which the German Government have imposed upon themselves impairs 
the military purpose, especially since the presumption will prevail, even 
in the case of neutral ships, that they have contraband on board, in view 
oi the interpretation of the idea of contraband in which the English Gov- 
ernment have indulged as regards Germany and which the German Gov- 
ernment will accordingly apply against England. 

Naturally the Imperial Government are not willing to waive the right 
to establish the presence of contraband in the cargoes of neutral ships and, 
in cases requiring it, to take any action necessary on the grounds estab- 
lished. Finally the German Government are prepared to accord, in 
conjunction with the American Government, the most earnest consider- 
ation to any measure that might be calculated to insure the safety of 
legitimate shipping of neutrals within the seat of war. They can not, 
however, overlook the fact that all efforts in this direction are consider- 
ably hampered by two circumstances: First, by the misuse of the neutral 
flag by English merchant vessels, which in the meantime has probably 
been established beyond a doubt by the American Government likewise. 
Second, by the above-mentioned trade in contraband, especially war 
materials, by neutral merchant vessels. In regard to the latter point, 
the German Government ventures to hope that the American Govern- 
ment upon reconsideration will see their way clear to a measure of inter- 
vention in accordance with the spirit of true neutrality. 

As regards the first point, the secret order of the British Admiralty has 
already been communicated to the American Government by Germany. 
It recommends English merchant vessels to use neutral flags and has in 
the meantime been confirmed by a statement of the British Foreign 
Office which refers to the municipal law of England and characterizes 
such action as quite unobjectionable. The English merchant marine 
has followed this counsel without delay, as is probably known to the 
American Government, from the cases of the Lusitania and Laertes. 
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Moreover, the British Government have armed English merchant vessels 
and instructed them to resist by force the German submarines. In these 
circumstances it is very difficult for the German submarines to recognize 
neutral merchant vessels as such, for even a search will not be possible in 
the majority of cases, since the attacks to be anticipated in the case of a 
disguised English ship would expose the commanders conducting a search 
and the boat itself to the danger of destruction. 

The British Government would then be in a position to render the 
German measures illusory if their merchant marine persists in the misuse 
of neutral flags and neutral vessels are not marked in some other manner 
admitting of no possible doubt. Germany must, in the exigency into 
which she has unlawfully been forced, make her measures effective at all 
events in order thereby to compel her adversary to conduct maritime 
warfare in accordance with international law and thus to reestablish the 
freedom of the seas which she has ever advocated and for which she is 
fighting likewise to-day. 

The German Government, therefore, welcomes the fact that the 
American Government have made representations to the British Govern- 
ment relative to the use of their flag contrary to law and give expression 
to the expectation that this action will cause England to respect the 
American flag in future. 

In this expectation the commanders of the German submarines have 
been instructed, as was already stated in the note of fourth instant, to 
abstain from violence to American merchant vessels when they are recog- 
nizable as such. 

In order to meet in the safest manner all the consequences of mistaking 
an American for a hostile merchant vessel the German Government 
recommended that (although this would not apply in the case of danger 
from mines) the United States convoy their ships carrying peaceable 
cargoes and traversing the English seat of maritime war in order to make 
them recognizable. In this connection the German Government believe 
it should be made a condition that only such ships should be convoyed as 
carry no merchandise which would have to be considered as contraband 
according to the interpretation applied by England against Germany. 
The German Government are prepared to enter into immediate negotia- 
tions with the American Government relative to the manner of convoy. 
They would, however, be particularly grateful if the American Govern- 
ment would urgently advise their merchant vessels to avoid the English 
seat of maritime war, at any rate until the flag question is settled. 

The German Government resign themselves to the confident hope that 
the American Government will recognize the full meaning of the severe 
struggle which Germany is conducting for her very existence and will 
gain full understanding of the reasons which prompt Germany and the 
aims of the measures announced by her from the above explanations and 
promises. 

The German Government repeat that in the scrupulous consideration 
for neutrals hitherto practiced by them they have determined upon the 
measures planned only under the strongest compulsion of national self- 
preservation. Should the American Government at the eleventh hour 
succeed in removing, by virtue of the weight which they have the right 
and ability to throw into the scales of the fate of peoples, the reasons 
which have made it the imperative duty of the German Government to 
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take the action indicated, should the American Government in particular 
find a way to bring about the observation of the Declaration of London 
on the part of the Powers at war with Germany and thereby to render 
possible for Germany the legitimate supply of foodstuffs and industrial 
raw materials, the German Government would recognize this as a service 
which could not be too highly estimated in favor of more humane conduct 
of war and would gladly draw the necessary conclusions from the new 
situation this created. 

The undersigned requests the Ambassador to bring the above to the 
attention of the American Government and avails himself of the oppor- 
tunity to renew, et cetera, Von JAGOW. 


The Secretary of State to Ambassador Gerard! 
[Telegram.] 
No. 1169.] DEPARTMENT OF STATE, 
Washington, February 20, 1915. 

You will please deliver to ————————— 
note which we are sending Germany and England: 

In view of the correspondence which has passed between this Govern- 
ment and Germany and Great Britain respectively, relative to the Declar- 
ation of a war zone by the German Admiralty and the use of neutral flags 
by British merchant vessels, this Government ventures to express the 
hope that the two belligerent Governments may, through reciprocal con- 
cessions, find a basis for agreement which will relieve neutral ships en- 
gaged in peaceful commerce from the great dangers which they will incur 
in the high seas adjacent to the coasts of the belligerents. 

The Government of the United States respectfully suggests that an 
agreement in terms like the following might be entered into. This sug- 
gestion is not to be regarded as in any sense a proposal made by this 
Government, for it of course fully recognizes that it is not its privilege 
to propose terms of agreement between Germany and Great Britain, even 
though the matter be one in which it and the people of the United States 
are directly and deeply interested. It is merely venturing to take the 
liberty which it hopes may be accorded a sincere friend desirous of em- 
barrassing neither nation involved and of serving, if it may, the common 
interests of humanity. The course outlined is offered in the hope that 
it may draw forth the views and elicit the suggestions of the German and 
British Governments on a matter of capital interest to the whole world. 

Germany and Great Britain to agree: 

1. That neither will sow any floating mines, whether upon the high 
seas or in territorial waters; that neither will plant on the high seas an- 
chored mines except within cannon range of harbors for defensive purposes 
only; and that all mines shall bear the stamp of the Government planting 
them and be so constructed as to becomé harmless if separated from their 
moorings. 
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2. That neither will use submarines to attack merchant vessels of any 
nationality except to enforce the right of visit and search. 

3. That each will require their respective merchant vessels not to use 
neutral flags for the purpose of disguise or ruse de guerre. 

Germany to agree: 

That all importations of food or foodstuffs from the United States 
(and from such other neutral countries as may ask it) into Germany shall 
be consigned to agencies to be designated by the United States Govern- 
ment; that these American agencies shall have entire charge and control 
without interference on the part of the German Government, of the re- 
ceipt and distribution of such importations, and shall distribute them 
solely to retail dealers bearing licenses from the German Government 
entitling them to receive and furnish such food and foodstuffs to non- 
combatants only; that any violation of the terms of the retailers’ licenses 
shall work a forfeiture of their rights to receive such food and foodstuffs 
for this purpose; and that such food and foodstuffs will not be requisitioned 
by the German Government for any purpose whatsoever or be diverted 
to the use of the armed forces of Germany. 

Great Britain to agree: 

That food and foodstuffs will not be placed upon the absolute contra- 
band list and that shipments of such commodities will not be interfered 
with or detained by British authorities if consigned to agencies designated 
by the United States Government in Germany for the receipt and distri- 
bution of such cargoes to licensed German retailers for distribution solely 
to the noncombatant population. 

In submitting this proposed basis of agreement this Government does 
not wish to be understood as admitting or denying any belligerent or 
neutral right established by the principles of international law, but would 
consider the agreement, if acceptable to the interested powers, a modus 
vivendi based upon expediency rather than legal right and as not binding 
upon the United States either in its present form or in a modified form 

acceptec VY S ove > . 
until accepted by this Government BRYAN. 


Ambassador Gerard to the Secretary of State 


[Telegram.] 
No. 1717.] AMERICAN EMBASSY, 
Berlin, March 1, 1915. 

Following is translation of the German reply: 

The undersigned has the honor to inform His Excellency, Mr. James 
W. Gerard, Ambassador of the United States of America, in reply to the 
note of the 22d instant, that the Imperial German Government have taken 
note with great interest of the suggestion of the American Government that 
certain principles for the conduct of maritime war on the part of Germany 
and England be agreed upon for the protection of neutral shipping. They 
see therein new evidence of the friendly feelings of the American Govern- 
ment toward the German Government which are fully reciprocated by 
Germany. 
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It is in accordance with Germany’s wishes also to have maritime war 
conducted according to rules which without discriminately restricting one 
or the other of the belligerent powers in the use of their means of warfare 
are equally considerate of the interests of neutrals and the dictates of 
humanity. Consequently it was intimated in the German note of 
the 16th instant that observation of the Declaration of London on the 
part of Germany's adversaries would create a new situation from which 
the German Government would gladly draw the proper conclusions. 

Proceeding from this view, the German Government have carefully 
examined the suggestion of the American Government and believe that 
they can actually see in it a suitable basis for the practical solution of the 
questions which have arisen. 

With regard to the various points of the American note they beg to 
make the following remarks: 

1. With regard to the sowing of mines, the German Government would 
be willing to agree as suggested not to use floating mines and to have 
anchored mines constructed as indicated. Moreover, they agree to put 
the stamp of the Government on all mines to be planted. On the other 
hand, it does not appear to them to be feasible for the belligerents wholly 
to forego the use of anchored mines for offensive purposes. 

2. The German Government would undertake not to use their sub- 
marines to attack mercantile of any flag except when necessary to enforce 
the right of visit and search. Should the enemy nationality of the vessel 
or the presence of contraband be ascertained submarine would proceed 
in accordance with the general rules of international law. 

3. As provided in the American note, this restriction of the use of the 
submarines is contingent on the fact that enemy mercantile abstain from 
the use of the neutral flag and other neutral distinctive marks. It would 
appear to be a matter of course that such mercantile also abstain from 
arming themselves and from all resistance by force, since such procedure 
contrary to international law would render impossible any action of the 
submarines in accordance with international law. 

4. The regulation of legitimate importations of food into Germany 
suggested by the American Government appears to be in general accept- 
able. Such regulation would, of course, be confined to importations by 
sea, but that would on the other hand include indirect importations by 
way of neutral ports. The German Government would, therefore, be 
willing to make the declarations of the nature provided in the American 
note so that the use of the imported food and foodstuffs solely by the 
noncombatant population would be guaranteed. The Imperial Govern- 
ment must, however, in addition ( * * * )! having the importation of other 
raw material used by the economic system of noncombatants including 
forage permitted. To that end the enemy Governments would have to 
permit the free entry into Germany of the raw material mentioned in 
the free list of the Declaration of London and to treat materials included 
in the list of conditional contraband according to the same principles as 
food and foodstuffs. 

The German Government venture to hope that the agreement for 
which the American Government have paved the way may be reached 
after due consideration of the remarks made above, and that in this way 





1 Apparent omission. 
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peaceable neutral shipping and trade will not have to suffer any more @] = 
than is absolutely necessary from the unavoidable effects of maritime war. hi 0 
These effects could be still further reduced if, as was pointed out in the . 
German note of the 16th instant, some way could be found to exclude the 
shipping of munitions of war from neutral countries to belligerents on 
ships of any nationality. 
The German Government must, of course, reserve a definite statement 
of their position until such time as they may receive further information 
from the American Government enabling them to see what obligations 
the British Government are on their part willing to assume. 
The undersigned avails himself of this occasion, etc. 
(Signed) Von JAGOW. 
Dated Foreign Office, Berlin, February 28, 1915. 
GERARD. 


The German Ambassador to the Secretary of State 
[Translation.] 


No. A2341.] IMPERIAL GERMAN EMBAssy, 
Washington, April 4, 1915. 
Mr. SECRETARY OF STATE: I have the honor to deliver to Your Ex- 
cellency the inclosed memorandum on German-American trade and the 
question of delivery of arms. 


Accept, etc., J. BERNSTORFF. 


[Inclosure—Translation.] 


MEMORANDUM 


No. A2841.] IMPERIAL GERMAN EMBAssy, 
Washington, D. C., April 4, 1915. 
The various British Orders in Council have one-sidedly modified the 
generally recognized principles of international law in a way which arbi- 
trarily stops the commerce of neutral nations with Germany. Even before 
the last British Order in Council, the shipment of conditional contraband, 
especially food supplies, to Germany was practically impossible. Prior to 
the protest sent by the American to the British Government on December 
28 last, such a shipment did not actually take place in a single case. Even 
after this protest the Imperial Embassy knows of only a single case in 
which an American shipper has ventured to make such a shipment for the 
purpose of legitimate sale to Germany. Both ship and cargo were im- 
mediately seized by the English and are being held in an English port 
under the pretext of an order of the German Federal Council (Bundesrat) 
regarding the grain trade, although this resolution of the Federal Council , 
relates exclusively to grain and flour, and not to other foodstuffs, besides f [ 
e/ y 
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making an express exception with respect to imported foodstuffs, and 
although the German Government gave the American Government an 
assurance, and proposed a special organization whereby the exclusive con- 
sumption by the civilian population is absolutely guaranteed. 

Under the circumstances the seizure of the American ship was inad- 
missible according to recognized principles of international law. Never- 
theless the United States Government has not to date secured the release 
of the ship and cargo, and has not, after a duration of the war of eight 
months, succeeded in protecting its lawful trade with Germany. 

Such a long delay, especially in matters of food supply, is equivalent 
to an entire denial. 

The Imperial Embassy must therefore assume that the United States 
Government acquiesces in the violations of international law by Great 
Britain. 

Then there is also the attitude of the United States in the question of 
the exportation of arms. The Imperial Government feels sure that the 
United States Government will agree that in questions of neutrality it is 
necessary to take into consideration not only the formal aspect of the case, 
but also the spirit in which the neutrality is carried out. 

The situation in the present war differs from that of any previous war. 
Therefore any reference to arms furnished by Germany in former wars is 
not justified, for then it was not a question whether war material should be 
supplied to the belligerents, but who should supply it in competition with 
other nations. In the present war all nations having a war material indus- 
try worth mentioning are either involved in the war themselves or are 
engaged in perfecting their own armaments, and have therefore laid an 
embargo against the exportation of war material. The United States is 
accordingly the only neutral country in a position to furnish war materials. 
The conception of neutrality is thereby given a new purport, independently 
of the formal question of hitherto existing law. In contradiction thereto, 
the United States is building up a powerful arms industry in the broadest 
sense, the existing plants not only being worked but enlarged by all avail- 
able means, and new ones built. The international conventions for the 
protection of the rights of neutral nations doubtless sprang from the neces- 
sity of protecting the existing industries of neutral nations as far as possible 
from injury in their business. But it can in no event be in accordance 
with the spirit of true neutrality if, under the protection of such interna- 
tional stipulations, an entirely new industry is created in a neutral state, 
such as is the development of the arms industry in the United States, the 
business whereof, under the present conditions, can benefit only the 
belligerent powers. 

This industry is actually delivering goods only to the enemies of Ger- 
many. The theoretical willingness to supply Germany also if shipments 
thither were possible, does not alter the case. If it is the will of the Ameri- 
can people that there shall be a true neutrality, the United States will find 
means of preventing this one-sided supply of arms or at least of utilizing 
it to protect legitimate trade with Germany, especially that in foodstuffs. 
This view of neutrality should all the more appeal to the United States 
Government because the latter enacted a similar policy toward Mexico. 
On February 4, 1914, President Wilson, according to a statement of a 
Representative in Congress in the Committee for Foreign Affairs of De- 
cember 30, 1914, upon the lifting of the embargo on arms to Mexico, 
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declared that ‘‘we should stand for genuine neutrality, considering the 
surrounding facts of the case * * *.”" He then held that “‘in that case, 
because Carranza had no ports, while Huerta had them and was able to 
import these materials, that it was our duty as a nation to treat (Carranza 
and Huerta) upon an equality if we wished to observe the true spirit of 
neutrality as compared with a mere paper neutrality.”’ 

If this view were applied to the present case, it would lead to an em- 
bargo on the exportation of arms. 


The Secretary of State to the German Ambassador 


No. 1379.] DEPARTMENT OF STATE, 
Washington, April 21, 1915. 

EXCELLENCY: I have given thoughtful consideration to your Excel- 
lency’s note of the 4th of April, 1915, enclosing a memorandum of the same 
date, in which Your Excellency discusses the action of this Government 
with regard to trade between the United States and Germany and the atti- 
tude of this Government with regard to the exportation of arms from the 
United States to the nations now at war with Germany. 

I must admit that I am somewhat at a loss how to interpret Your Ex- 
cellency’s treatment of these matters. There are many circumstances 
connected with these important subjects to which I would have expected 
Your Excellency to advert, but of which you make no mention, and there 
are other circumstances to which you do refer which I would have supposed 
to be hardly appropriate for discussion between the Government of the 
United States and the Government of Germany. 

I shall take the liberty, therefore, of regarding Your Excellency’s refer- 
ences to the course pursued by the Government of the United States with 
regard to interferences with trade from this country, such as the Govern- 
ment of Great Britain have attempted, as intended merely to illustrate 
more fully the situation to which you desire to call our attention and not 
as an invitation to discuss that course. Your Excellency’s long experience 
in international affairs will have suggested to you that the relations of the 
two Governments with one another can not wisely be made a subject of 
discussion with a third Government, which can not be fully informed as to 
the facts and which can not be fully cognizant of the reasons for the course 
pursued. I believe, however, that I am justified in assuming that what 
you desire to call forth is a frank statement of the position of this Govern- 
ment in regard to its obligations as a neutral power. The general attitude 
and course of policy of this Government in the maintenance of its neutrality 
I am particularly anxious that Your Excellency should see in their true 
light. I had hoped that this Government’s position in these respects had 
been made abundantly clear, but I am of course perfectly willing to state 
it again. This seems to me the more necessary and desirable because, I 
regret to say, the language which Your Excellency employs in your memo- 
randum is susceptible of being construed as impugning the good faith of the 
United States in the performance of its duties as a neutral. I take it for 
granted that no such implication was intended, but it is so evident that 
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Your Excellency is laboring under certain false impressions that I can not 
be too explicit in setting forth the facts as they are, when fully reviewed 
and comprehended. 

In the first place, this Government has at no time and in no manner 
yielded any one of its rights as a neutral to any of the present belligerents. 
It has acknowledged, as a matter of course, the right of visit and search 
and the right to apply the rules of contraband of war to articles of com- 
merce. It has, indeed, insisted upon the use of visit and search as an 
absolutely necessary safeguard against mistaking neutral vessels for vessels 
owned by an enemy and against mistaking legal cargoes for illegal. It has 
admitted also the right of blockade if actually exercised and effectively 
maintained. These are merely the well-known limitations which war 
places upon neutral commerce on the high seas. But nothing beyond these 
has it conceded. I call Your Excellency’s attention to this, notwithstand- 
ing it is already known to all the world as a consequence of the publication 
of our correspondence in regard to these matters with several of the 
belligerent nations, because I can not assume that you have official cog- 
nizance of it. 

In the second place, this Government attempted to secure from the 
German and British Governments mutual concessions with regard to the 
measures those Governments respectively adopted for the interruption of 
trade on the high seas. This it did, not of right, but merely as exercising 
the privileges of a sincere friend of both parties and as indicating its impar- 
tial good will. The attempt was unsuccessful; but I regret that Your 
Excellency did not deem it worthy of mention in modification of the im- 
pressions you expressed. We had hoped that this act on our part had shown 
our spirit in these times of distressing war as our diplomatic correspondence 
had shown our steadfast refusal to acknowledge the right of any belligerent 
to alter the accepted rules of war at sea in so far as they affect the rights 
and interests of neutrals. 

In the third place, I note with sincere regret that, in discussing the sale 
and exportation of arms by citizens of the United States to the enemies of 
Germany, Your Excellency seems to be under the impression that it was 
within the choice of the Government of the United States, notwithstand- 
ing its professed neutrality and its diligent efforts to maintain it in other 
particulars, to inhibit this trade, and that its failure to do so manifested an 
unfair attitude toward Germany. This Government holds, as I believe 
Your Excellency is aware, and as it is constrained to hold in view of the 
present indisputable doctrines of accepted international law, that any 
change in its own laws of neutrality during the progress of a war which 
would affect unequally the relations of the United States with the nations 
at war would be an unjustifiable departure from the principles of strict 
neutrality by which it has consistently sought to direct its actions, and I 
respectfully submit that none of the circumstances urged in Your Excel- 
lency’s memorandum alters the principle involved. The placing of an 
embargo on the trade in arms at the present time would constitute such a 
change and be a direct violation of the neutrality of the United States. It 
will, I feel assured, be clear to Your Excellency that, holding this view and 
considering itself in honor bound by it, it is out of the question for this 
Government to consider such a course. 

_ Lhope that Your Excellency will realize the spirit in which I am draft- 
ing this reply. The friendship between the people of the United States and 
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the people of Germany is so warm and of such long standing, the ties which 
bind them to one another in amity are so many and so strong, that this 
Government feels under a special compulsion to speak with perfect frank- 
ness when any occasion arises which seems likely to create any misunder- 
standing, however slight or temporary, between those who represent the 
Governments of the two countries. It will be a matter of gratification to 
me if I have removed from Your Excellency’s mind any misapprehension 
you may have been under regarding either the policy or the spirit and pur- 
poses of the Government of the United States. Its neutrality is founded 
upon the firm basis of conscience and good will. 


Accept, etc., W. J. BRYAN. 


The Secretary of State to Ambassador Gerard 


No. 1664.] DEPARTMENT OF STATE, 
Washington, May 13, 1915. 

Please call on the Minister of Foreign Affairs and after reading to him 
this communication leave with him a copy. 

In view of recent acts of the German authorities in violation of Ameri- 
can rights on the high seas which culminated in the torpedoing and sink- 
ing of the British steamship Lusitania on May 7, 1915, by which over 100 
American citizens lost their lives, it is clearly wise and desirable that the 
Government of the United States and the Imperial German Government 
should come to a clear and full understanding as to the grave situation 
which has resulted. 

The sinking of the British passenger steamer Falaba by a German sub- 
marine on March 28, through which Leon C. Thrasher, an American citi- 
zen, was drowned; the attack on April 28 on the American vessel Cushing 
by a German aeroplane; the torpedoing on May 1 of the American vessel 
Gulflight by a German submarine, as a result of which two or more Ameri- 
can citizens met their death; and, finally, the torpedoing and sinking of 
the steamship Lusitania, constitute a series of events which the Govern- 
ment of the United States has observed with growing concern, distress, 
and amazement. 

Recalling the humane and enlightened attitude hitherto assumed by 
the Imperial German Government in matters of international right, and 
particularly with regard to the freedom of the seas; having learned to 
recognize the German views and the German influence in the field of inter- 
national obligation as always engaged upon the side of justice and human- 
ity; and having understood the instructions of the Imperial German 
Government to its naval commanders to be upon the same plane of hu- 
mane action prescribed by the naval codes of other nations, the Govern- 
ment of the United States was loath to believe—it can not now bring itself 
to believe—that these acts, so absolutely contrary to the rules, the prac- 
tices, and the spirit of modern warfare, could have the countenance or 
sanction of that great Government. It feels it to be its duty, therefore, 
to address the Imperial German Government concerning them with the 
utmost frankness and in the earnest hope that it is not mistaken in expect- 
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ing action on the part of the Imperial German Government which will 
correct the unfortunate impressions which have been created and vindicate 
once more the position ot that Government with regard to the sacred 
freedom of the seas. 

The Government of the United States has been apprised that the 
Imperial German Government considered themselves to be obliged by the 
extraordinary circumstances of the present war and the measures adopted 
by their adversaries in seeking to cut Germany off from all commerce, to 
adopt methods of retaliation which go much beyond the ordinary methods 
of warfare at sea, in the proclamation of a war zone from which they have 
warned neutral ships to keep away. This Government has already taken 
occasion to inform the Imperial German Government that it can not admit 
the adoption of such measures or such a warning of danger to operate as 
in any degree an abbreviation of the rights of American shipmasters or of 
American citizens bound on lawful errands as passengers on merchant ships 
of belligerent nationality; and that it must hold the Imperial German Gov- 
ernment to a strict accountability for any infringement of those rights, 
intentional or incidental. It does not understand the Imperial German 
Government to question those rights. It assumes, on the contrary, that 
the Imperial Government accept, as of course, the rule that the lives of 
noncombatants, whether they be of neutral citizenship or citizens of one 
of the nations at war, can not lawfully or rightfully be put in jeopardy by 
the capture or destruction of an unarmed merchantman, and recognize 
also, as all other nations do, the obligation to take the usual precaution of 
visit and search to ascertain whether a suspected merchantman is in fact 
of belligerent nationality or is in fact carrying contraband of war under a 
neutral flag. 

The Government of the United States, therefore, desires to call the 
attention of the Imperial German Government with the utmost earnest- 
ness to the fact that the objection to their present method of attack against 
the trade of their enemies lies in the practical impossibility of employing 
submarines in the destruction of commerce without disregarding those 
rules of fairness, reason, justice, and humanity, which all modern opinion 
regards as imperative. It is practically impossible for the officers of a 
submarine to visit a merchantman at sea and examine her papers and cargo. 
It is practically impossible for them to make a prize of her; and, if they can 
not put a prize crew on board of her, they can not sink her without leav- 
ing her crew and all on board of her to the mercy of the sea in her small 
boats. These facts itis understodd the Imperial German Government 
frankly admit. Weare informed that in the instances of which we have 
spoken time enough for even that poor measure of safety was not given, 
and in at least two of the cases cited not so much asa warning was received. 
Manifestly submarines can not be used against merchantmen, as the last 
few weeks have shown, without an inevitable violation of many sacred 
principles of justice and humanity. 

American citizens act within their indisputable rights in taking their 
ships and in traveling wherever their legitimate business calls them upon 
the high seas, and exercise those rights in what should be the well-justified 
confidence that their lives will not be endangered by acts done in clear 
violation of universally acknowledged international obligations, and cer- 
tainly in the confidence that their own Government will sustain them in 
the exercise of their rights. 
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There was recently published in the newspapers of the United States, 
J regret to inform the Imperial German Government, a formal warning, 
purporting to come from the Imperial German Embassy at Washington, ad- 
dressed to the people of the United States, and stating, in effect, that any 
citizen of the United States who exercised his right of free travel upon the 
seas would do so at his peril if his journey should take him within the zone 
of waters within which the Imperial German Navy was using submarines 
against the commerce of Great Britain and France, notwithstanding the 
respectful but very earnest protest of his Government, the Government of 
the United States. I do not refer to this for the purpose of calling the 
attention of the Imperial German Government at this time to the surpris- 
ing irregularity of a communication from the Imperial German Embassy 
at Washington addressed to the people of the United States through the 
newspapers, but only for the purpose of pointing out that no warning that 
an unlawful and inhumane act will be committed can possibly be accepted 
as an excuse or palliation for that act or as an abatement of the responsi- 
bility for its commission. 

Long acquainted as this Government has been with the character of 
the Imperial German Government and with the high principles of equity 
by which they have in the past been actuated and guided, the Government 
of the United States can not believe that the commanders of the vessels 
which committed these acts of lawlessness did so except under a misappre- 
hension of the orders issued by the Imperial German naval authorities. It 
takes it for granted that, at least within the practical possibilities of every 
such case, the commanders even of submarines were expected to do noth- 
ing that would involve the lives of noncombatants or the safety of neutral 
ships, even at the cost of failing of their object of capture or destruction. 
It confidently expects, therefore, that the Imperial German Government 
will disavow the acts of which the Government of the United States com- 
plains, that they will make reparation so far as reparation is possible for 
injuries which are without measure, and that they will take immediate 
steps to prevent the recurrence of anything so obviously subversive of the 
principles of warfare for which the Imperial German Government have in 
the past so wisely and so firmly contended. 

The Government and the people of the United States look to the Imperial 
German Government for just, prompt, and enlightened action in this vital 
matter with the greater confidence because the United States and Germany 
are bound together not only by special ties of friendship but also by the 
explicit stipulations of the treaty of 1828 between the United States and , 
the Kingdom of Prussia. H 
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' Expressions of regret and offers of reparation in case of the destruction 
i of neutral ships sunk by mistake, while they may satisfy international 
i obligations, if no loss of life results, can not justify or excuse a practice the 
B natural and necessary effect of which is to subject neutral nations and neu- 


tral persons to new and immeasurable risks. 
The Imperial German Government will not expect the Government of 
the United States to omit any word or any act necessary to the performance | 
of its sacred duty of maintaining the rights of the United States and its | 
citizens and of safeguarding their free exercise and enjoyment. 
BRYAN. f 4 
\ 
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The German Minister for Foreign Affairs to the American 
Ambassador at Berlin 


[Telegram.] 
No. 2326.] Berlin, May 28, 1915. 


The undersigned has the honor to make the following reply to the note 
of His Excellency, Mr. James W. Gerard, Ambassador of the United States 
of America, dated the fifteenth instant, on the subject of the impairment 
of many American interests by the German submarine war: 


The Imperial Government has subjected the statements of the Govern- 
ment of the United States to a careful examination and has the lively wish 
on its part also to contribute in a convincing and friendly manner to clear 
up any misunderstandings which may have entered into the relations of 
the two Governments through the events mentioned by the American 
Government. 


With regard firstly to the cases of the American steamers Cushing and 
Gulflight, the American Embassy has already been informed that it is far 
from the German Government to have any intention of ordering attacks 
by submarines or flyers on neutral vessels in the zone which have not 
been guilty of any hostile act; on the contrary, the most explicit instruc- 
tions have been repeatedly given the German armed forces to avoid 
attacking such vessels. If neutral vessels have come to grief through the 
German submarine war during the past few months by mistake, it is a 
question of isolated and exceptional cases which are traceable to the mis- 
use of flags by the British Government in connection with carelessness 
or suspicious actions on the part of the captains of the vessels. In all 
cases where a neutral vessel through no fault of its own has come to grief 
through the German submarine or flyers according to the facts as ascer- 
tained by the German Government, this Government has expressed its 
regret at the unfortunate occurrence and promised indemnification where 
the facts justified it. The German Government will treat the cases of the 
American steamers Cushing and Gulflight according to the same principles. 
An investigation of these cases is in progress. Its results will be com- 
municated to the Embassy shortly. The investigation might, if thought 
desirable, be supplemented by an International Commission of Inquiry, 
pursuant to Title Three of The Hague Convention of October 18, 1907, 
for the pacific settlement of international disputes. 


In the case of the sinking of the English steamer Falaba, the commander 
of the German submarine had the intention of allowing passengers and 
crew ample opportunity to save themselves. 


It was not until the captain disregarded the order to lay to and took 
to flight, sending up rocket signals for help, that the German commander 
ordered the crew and passengers by signals and megaphone to leave the 
ship within 10 minutes. As a matter of fact he allowed them 23 minutes 
and did not fire the torpedo until suspicious steamers were hurrying to the 
aid of the Falaba. 


With regard to the loss of life when the British passenger steamer 
Lusitania was sunk, the German Government has already expressed its 
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deep regret to the neutral Governments concerned that nationals of those 
countries lost their lives on that occasion. The Imperial Government 
must state for the rest the impression that certain important facts most 
directly connected with the sinking of the Lusitania may have escaped 
the attention of the Government of the United States. It therefore con- 
siders it necessary in the interest of the clear and full understanding aimed 
at by either Government primarily to convince itself that the reports of 
the facts which are before the two Governments are complete and in 
agreement. 


The Government of the United States proceeds on the assumption that 
the Lusitania is to be considered as an ordinary unarmed merchant vessel. 
The’ Imperial Government begs in this connection to point out that the 
Lusitania was one of the largest and fastest English commerce steamers, 
constructed with Government funds as auxiliary cruisers, and is expressly 
included in the navy list published by the British Admiralty. It is more- 
over known to the Imperial Government from reliable information furnished 
by its officials and neutral passengers that for some time practically all the 
more valuable English merchant vessels have been provided with guns, 
ammunition and other weapons, and reinforced with a crew specially 
practiced in manning guns. According to reports at hand here, the Lust- 
tania when she left New York undoubtedly had guns on board which were 
mounted under decks and masked. 


The Imperial Government furthermore has the honor to direct the 
particular attention of the American Government to the fact that the 
British Admiralty by a secret instruction of February of this year advised 
the British merchant marine not only to seek protection behind neutral 
flags and markings, but even when so disguised to attack German sub- 
marines by ramming them. High rewards have been offered by the British 
Government as a special incentive for the destruction of the submarines 
by merchant vessels, and such rewards have already been paid out. In 
view of these facts, which are satisfactorily known to it, the Imperial 
Government is unable to consider English merchant vessels any longer as 
‘‘undefended territory”’ in the zone of maritime war designated by the 
Admiralty Staff of the Imperial German Navy, the German commanders 
are consequently no longer in a position to observe the rules of capture 
otherwise usual and with which they invariably complied before this. 
Lastly, the Imperial Government must specially point out that on her last 
trip the Lusitania, as on earlier occasions, had Canadian troops and 
munitions on board, including no less than 5,400 cases of ammunition des- 
tined for the destruction of brave German soldiers who are fulfilling with 
self-sacrifice and devotion their duty in the service of the Fatherland. 
The German Government believes that it acts in just self-defense when it 
seeks to protect the lives of its soldiers by destroying ammunition destined 
for the enemy with the means of war at its command. The English steam- 
ship company must have been aware of the dangers to which passengers 
on box af the Lusitania were exposed under the circumstances. In taking 
them on board in spite of this the company quite deliberately tried to use 
the lives of American citizens as protection for the ammunition carried, 
and violated the clear provisions of American laws which expressly pro- 
hibit, and provide punishment for, the carrying of passengers on ships 
which have explosives on board. The company thereby wantonly caused 
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the death of so many passengers. According to the express report of the 
submarine commander concerned, which is further confirmed by all other 
reports, there can be no doubt that the rapid sinking of the Lusitania was 
primarily due to the explosion of the cargo of ammunition caused by the 
torpedo. Otherwise, in all human probability, the passengers of the 
Lusitania would have been saved. 


The Imperial Government holds the facts recited above to be of suffi- 
cient importance to recommend them to a careful examination by the 
American Government. The Imperial Government begs to reserve a 
final statement of its position with regard to «he demands made in con- 
nection with the sinking of the Lusitania until a reply is received from the 
American Government, and believes that it should recall here that it took 
note with satisfaction of the proposals of good offices submitted by the 
American Government in Berlin and London with a view to paving the 
way for a modus vivendi for the conduct of maritime war between Ger- 
many and Great Britain. The Imperial Government furnished at that 
time ample evidence of its good will by its willingness to consider these 
proposals. The realization of these proposals failed, as is known, on ac- 
count of their rejection by the Government of Great Britain. 

The undersigned requests His Excellency, the Ambassador, to bring 
the above to the knowledge of the American Government and avails him- 
self of the opportunity to renew, etc. 

es ee ee Von JAGOW. 


The German Minister for Foreign Affairs to the American 
Ambassador at Berlin 


[Translation.] 
Berlin, June I, 1915. 


With reference to the note of May 28, the undersigned has the honor 
to inform His Excellency, the Ambassador of the United States of America, 
Mr. James W. Gerard, that the examination undertaken on the part of 
the German Government concerning the cases of the American steamers 
Gulflight and Cushing has led to the following conclusions: 


In regard to the attack on the steamer Gulflight, the commander of a 
German submarine saw on the afternoon of May 1, in the vicinity of the 
Scilly Islands, a large merchant steamer coming toward him, which was 
accompanied by two small vessels. These latter took up such a position 
in relation to the steamer that they formed a regulation safeguard against 
submarines; one of them, moreover, had a wireless apparatus, which is 
not as a rule usual with small vessels. From this it was evidently a case 
of English convoy vessels. Since such vessels are regularly armed, the 
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submarine could not approach the steamer on the surface of the water 
without running the danger of destruction. On the other hand, it was to 
be assumed that the steamer was of considerable value to the British 
Government since it was so particularly guarded. The commander could 
see no neutral markings on it of any kind, that is, distin¢tive marks painted 
on the freeboard, recognizable at a distance, such as are now usual on 
neutral ships in the English zone of naval warfare. In consequence, he 
arrived at the conclusion from all the circumstances that he had to deal 
with an English steamer and attacked submerged. The torpedo came in 
the immediate neighborhood of one of the convoy ships, which at once 
rapidly approached the point of firing, so that the submarine was forced 
to go to a great depth to avoid being rammed; the conclusion of the com- 
mander that an English convoy ship was concerned was in this way con- 
firmed. That the attacked steamer carried the American flag was first 
observed at the moment of firing the shot. The fact that the steamship 
was pursuing a course which led neither to nor from America was a further 
reason why it did not occur to the commander of the submarine that he 
had to deal with an American steamship. 


Upon scrutiny of the time and place of the occurrence described, the 
German Government has become convinced that the attacked steamship 
was actually the American steamship Gulflight. According to the attend- 
ant circumstances there can be no doubt that the attack is not to be 
attributed to the fault of the commander, but to an unfortunate accident. 
The German Government expresses its regrets to the Government of the 
United States concerning this incident and declares itself ready to furnish 
full recompense for the damage thereby sustained by American citizens. 
It begs to leave it to the discretion of the American Government to pre- 
sent a statement of this damage, or, if doubts may arise over individual 
points, to designate an expert, who would have to determine together 
with a German expert the amount of the damage. 

It has not yet been possible by means of an inquiry fully to clear up 
the case of the American steamship Cushing. According to the official 
reports available, only one merchant steamship was attacked by a Ger- 
man flying machine in the vicinity of Nordhind Lightship. The German 
aviator considered the vessel as hostile, and was forced to consider it as 
such because it carried no flag and also because of no further recognizable 
neutral markings. The attack, which was carried into effect by means 
of four bombs, was of course not aimed at any American ship. 

That, however, the ship attacked was the American steamer Cushing 
is not impossible, considering the time and place of the occurrence; never- 
theless the German Government accordingly requests the American Gov- 
ernment to communicate to it the material which has been submitted for 
judgment, in order that, with this as a basis, it can take a further position 
in regard to the matter. 


While the undersigned leaves it to the Ambassador to bring the fore- 
going to the immediate attention of his Government, he takes this oppor- 


tunity, etc. 
. Von JAGOW. 


36 





| 
| 
| 
| 





\0 


——_— 


The Secretary of State Ad Interim to the American Ambassador 
at Berlin 


No. 1803.] DEPARTMENT OF STATE, 


AMERICAN AMBASSADOR, Berlin: Washington, June 9, 1915. 

You are instructed to deliver textually the following note to the Minis- 
ter of Foreign Affairs: 

In compliance with Your Excellency’s request I did not fail to transmit 
to my Government immediately upon their receipt your note of May 28 
in reply to my note of May 15, and your supplementary note of June 1, 
setting forth the conclusions so far as reached by the Imperial German 
Government concerning the attacks on the American steamers Cushing 
and Gulflight. I am now instructed by my Government to communicate 
the following in reply: 


The Government of the United States notes with gratification the full 
recognition by the Imperial German Government, in discussing the case 
of the Cushing and the Gulflight, of the principle of the freedom of all parts 
of the open sea to neutral ships and the frank willingness of the Imperial 
German Government to acknowledge and meet its liability where the fact 
of attack upon neutral ships ‘‘which have not been guilty of any hostile 
act"’ by German aircraft or vessels of war is satisfactorily established; and 
the Government of the United States will in due course lay before the 
{mperial German Government, as it requests, full information concerning 
the attack on the steamer Cushing. 

With re Bi ard to the sinking of the steamer Falaba, by which an American 
citizen lost his life, the Government of the United States is surprised to 
find the Imperial German Government contending that an effort on the 
part of a merchantman to escape capture and secure assistance alters the 
obligation of the officer seeking to make the capture in respect of the 
safety of the lives of those on board the merchantman, although the vessel 
had ceased her attempt to escape when torpedoed. These are not new 
circumstances. They have been in the minds of statesmen and of inter- 
national jurists throughout the development of naval warfare, and the 
Government of the United States does not understand that they have ever 
been held to alter the principles of humanity upon which it has insisted. 
Nothing but actual forcible resistance or continued efforts to escape by 
flight when ordered to stop for the purpose of visit on the part of the mer- 
chantman has ever been held to forfeit the lives of her passengers or crew. 
The Government of the United States, however, does not understand that 
the Imperial German Government is seeking in this case to relieve itself 
of liability, but only intends to set forth the circumstances which led the 
commander of the submarine to allow himself ‘to be hurried into the course 
which he took. 

Your Excellency'’s note, in discussing the loss of American lives result- 
ing from the sinking of the steamship Lusitania, adverts at some length to 
certain information which the Imperial German Government has received 
with regard to the character and outfit of that vessel, and Your Excellency 
expresses the fear that this information may not have been brought to the 
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attention of the Government of the United States. It is stated in the note 
that the Lusttanta was undoubtedly equipped with masked guns, supplied 
with trained gunners and special ammunition, transporting troops from 
Canada, carrying a cargo not permitted under the laws of the United States 
tora vessel also carrying passengers, and serving, in virtual effect, as an 
auxiliary to the naval forces of Great Britain. Fortunately these are 
matters concerning which the Government of the United States is in a 
position to give the Imperial German Government official information. 
Of the facts alleged in Your Excellency’s note, if true, the Government of 
the United States would have been bound to take official cognizance in 
performing its recognized duty as a neutral power and in enforcing its 
national laws. It was its duty to see to it that the Lusitania was not 
armed for offensive action, that she was not serving as a transport, that 
she did not carry a cargo prohibited by the statutes of the United States, 
and that, if in fact she was a naval vessel of Great Britain, she should not 
receive clearance as a merchantman; and it performed that duty and 
enforced its statutes with scrupulous vigilance through its regularly con- 
stituted officials. It is able, therefore, to assure the Imperial German 
Government that it has been misinformed. If the Imperial German Gov- 
ernment should deem itself to be in possession of convincing evidence that 
the officials of the Government of the United States did not perform these 
duties with thoroughness the Government of the United States sincerely 
hopes that it will submit that evidence for consideration. 


Whatever may be the contentions of the Imperial German Government 
regarding the carriage of contraband of war on board the Lusitania or 
regarding the explosion of that material by the torpedo, it need only be 
said that in the view of this Government these contentions are irrelevant 
to the question of the legality of the methods used by the German naval 
authorities in sinking the vessel. 

But the sinking of passenger ships involves principles of humanity 
which throw into the background any special circumstances of detail that 
may be thought to affect the cases, principles which lift it, as the Imperial 
German Government will no doubt be quick to recognize and acknowledge, 
out of the class of ordinary subjects of diplomatic discussion or of inter- 
national controversy. Whatever be the other facts regarding the Lusi- 
tania, the principal fact is that a great steamer, primarily and chiefly a 
conveyance for passengers, and carrying more than a thousand souls who 
had no part or lot in the conduct of the war, was torpedoed and sunk 
without so much as a challenge or a warning, and that men, women, and 
children were sent to their death in circumstances unparalleled in modern 
warfare. The fact that more than one hundred American citizens were 
among those who perished made it the duty of the Government of the 
United States to speak of these things and once more, with solemn empha- 
sis, to call the attention of the Imperial German Government to the grave 
responsibility which the Government of the United States conceives that 
it has incurred in this tragic occurrence, and to the indisputable principle 
upon which that responsibility rests. The Government of the United 
States is contending for something much greater than mere rights of 
property or privileges of commerce. It is contending for nothing less high 
and sacred than the rights of humanity, which every Government honors 
itself in respecting and which no Government is justified in resigning on 
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behalf of those under its care and authority. Only her actual resistance 
to capture or refusal to stop when ordered to do so for the purpose of visit 
could have afforded the commander of the submarine any justification for 
so much as putting the lives of those on board the ship in jeopardy. This 
principle the Government of the United States understands the explicit 
instructions issued on August 3, 1914, by the Imperial German Admiralty 
to its commanders at sea to have recognized and embodied, as do the naval 
codes of all other nations, and upon it every traveler and seaman had a 
right to depend. It is upon this principle of humanity as well as upon the 
law founded upon this principle that the United States must stand. 


The Government of the United States is happy to observe that Your 
Excellency’s note closes with the intimation that the Imperial German 
Government is willing, now as before, to accept the good offices of the 
United States in an attempt to come to an understanding with the Gov- 
ernment of Great Britain by which the character and conditions of the 
war upon the sea may be changed. The Government of the United States 
would consider it a privilege thus to serve its friends and the world. It 
stands ready at any time to convey to either Government any intimation 
or suggestion the other may be willing to have it convey and cordially 
invites the Imperial German Government to make use of its services in 
this way at its convenience. The whole world is concerned in anything 
that may bring about even a partial accommodation of interests or in any 
way mitigate the terrors of the present distressing conflict. 


In the meantime, whatever arrangement may happily be made between 
the parties to the war, and whatever may in the opinion of the Imperial 
German Government have been the provocation or the circumstantial 
justification for the past acts of its commanders at sea, the Government 
of the United States confidently looks to see the justice and humanity of 
the Government of Germany vindicated in all cases where Americans have 
been wronged or their rights as neutrals invaded. 


The Government of the United States therefore very earnestly and 
very solemnly renews the representations of its note transmitted to the 
Imperial German Government on the 15th of May, and relies in these 
representations upon the principles of humanity, the universally recog- 
nized understandings of international law, and the ancient friendship of 
the German nation. 


The Government of the United States can not admit that the procla- 
mation of a war zone from which neutral ships have been warned to keep 
away may be made to operate as in any degree an abbreviation of the rights 
either of American shipmasters or of American citizens bound on lawful 
errands as passengers on merchant ships of belligerent nationality. It does 
not understand the Imperial German Government to question those rights. 
It understands it, also, to accept as established beyond question the prin- 
ciple that the lives of noncombatants can not lawfully or rightfully be put 
in jeopardy by the capture or destruction of an unresisting merchantman, 
and to recognize the obligation to take sufficient precaution to ascertain 
whether a suspected merchantman is in fact of belligerent nationality or 
1s in fact carrying contraband of war under a neutral flag. The Govern- 
ment of the United States therefore deems it reasonable to expect that the 
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Imperial German Government will adopt the measures necessary to put 
these principles into practice in respect of the safeguarding of American 
lives and American ships, and asks for assurances that this will be done. 


ROBERT LANSING, 
Secretary of State ad Interim. 


The German Minister for Foreign Affairs to the American 
Ambassador at Berlin 


[Translation.] 
FOREIGN OFFICE, 


Berlin, July 8, 1915. 


The undersigned has the honor to make the following reply to the note 
of His Excellency, Mr. James W. Gerard, Ambassador of the United States 
of America, dated the 1oth ultimo, Foreign Office No. 3814, on the subject 
of the impairment of American interests by the German submarine war: 

The Imperial Government has learned with satisfaction from the note 
how earnestly the Government of the United States is concerned in seeing 
the principles of humanity realized in the present war. Also, this appeal 
meets with full sympathy in Germany, and the Imperial Government is 
quite -willing to permit its statements and decisions in the case under 
consideration to be governed by the principles of humanity just as it has 
done always. 

The Imperial Government welcomed it with gratitude when the Ameri- 
can Government in its note of May 15, 1915, itself recalled that Germany 
had always permitted itself to be governed by the principle of progress 
and humanity in dealing with the law of maritime war. Since the time 
when Frederick the Great negotiated with John Adams, Benjamin Frank- 
lin, and Thomas Jefferson the treaty of friendship and commerce of Sep- 
tember 10, 1785, between Prussia and the Republic of the West, German 
and American statesmen have-in fact always stood together in the struggle 
for the freedom of the seas and for the protection of peaceable trade. In 
the international proceedings which have since been conducted for the 
regulation of the right of maritime war Germany and America have jointly 
advocated progressive principles, especially the abolishment of the right 
of capture at sea and the protection of the interests of neutrals. Even at 
the beginning of the present war the German Government immediately 
declared its willingness, in response to the proposal of the American Gov- 
ernment, to ratify the Declaration of London and thereby to subject itself, 
in the use of naval forces, to all the restrictions provided therein in favor 
of neutrals. Germany has likewise been always tenacious of the principle 
that war should be conducted against the armed and organized forces of 
the enemy country, but that the civilian population of the enemy must be 
spared as far as possible from the measures of war. The Imperial Govern- 
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ment cherishes the definite hope that some way will be found when peace 
is concluded, or perhaps earlier, to regulate the law of maritime war in a 
manner guaranteeing the freedom of the seas, and will welcome it with 
gratitude and satisfaction if it can work hand in hand with the American 
Government on that occasion. 

If in the present war the principles which should be the ideal of the 
future have been traversed more and more the longer its duration, the 
German Government has no guilt therein. 

It is known to the American Government how Germany’s adversaries, 
by completely paralyzing peaceable traffic between Germany and the neu- 
tral countries, have aimed from the very beginning, and with increasing 
lack of consideration, at the destruction not so much of the armed forces 
as the life of the German nation, repudiating in so doing all the rules of 
international law and disregarding all the rights of neutrals. On November 
3, 1914, England declared the North Sea to be a war area, and by planting 
poorly anchored mines and the stoppage and capture of vessels made pas- 
sage extremely dangerous and difficult for neutral shipping, so that it is 
actually blockading neutral coasts and ports, contrary to all international 
law. Long before the beginning of the submarine war England practically 
completely intercepted legitimate neutral navigation to Germany also. 
Thus Germany was driven to submarine war on trade. On Noverhber 16, 
1914, the English Prime Minister declared in the House of Commons that 
it was one of England’s principal tasks to prevent food for the German 
population from reaching Germany by way of neutral ports. Since March 
1 of this year England has been taking from neutral ships, without further 
formality, all merchandise proceeding to Germany, as well as all mer- 
chandise coming from Germany, even when neutral property. Just as 
was the case with the Boers, the German people is now to be given the choice 
of perishing from starvation, with its women and children, or of relinquish- 
ing its independence. 

While our enemies thus loudly and openly have proclaimed war without 
mercy until our utter destruction, we are conducting war in self-defense for 
our national existence and for the sake of peace of assured permanency. 
We have been obliged to adopt submarine warfare to meet the declared 
intentions of our enemies and the method of warfare adopted by them in 
contravention of international law. 

With all its efforts in principle to.protect neutral life and property from 
damage as much as possible, the German Government recognized unre- 
servedly in its memorandum of February 4 that the interests of neutrals 
might suffer from submarine warfare. However, the American Govern- 
ment will also understand and appreciate that in the fight for existence 
which has been forced upon Germany by its adversaries and announced 
by them, it is the sacred duty of the Imperial Government to do all within 
its power to protect and to save the lives of German subjects. If the 
Imperial Government were derelict in these, its duties, it would be guilty 
before God and history of the violation of those principles of the highest 
humanity which are the foundation of every national existence. 

The case of the Lusitania shows with horrible clearness to what jeop- 
ardizing of human lives the manner of conducting war employed by our 
adversaries leads. In most direct contradiction of international law, all 
distinctions between merchantmen and war vessels have been obliterated 
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by the order to British merchantmen to arm themselves and to ram sub- 
marines and the promise of rewards therefor; and neutrals who use mer- 
chantmen as travelers have thereby been exposed in an increasing degree 
to all the dangers of war. If the commander of the German submarine 
which destroyed the Lusitania had caused the crew and travelers to put 
out in boats before firing the torpedo this would have meant the sure 
destruction of his own vessel. After the experiences in the sinking of 
much smaller and less seaworthy vessels, it was to be expected that a 
mighty ship like the Lusitania would remain above water long enough, 
even after the torpedoing, to permit the passengers to enter the ship's 
boats. Circumstances of a very peculiar kind, especially the presence on 
board of large quantities of highly explosive materials, defeated this expec- 
tation. In addition, it may be pointed out that if the Lusitania had been 
spared thousands of cases of ammunition would have been sent to Ger- 
many’s enemies and thereby thousands of German mothers and children 
robbed of their supporters. 

In the spirit of friendship with which the German nation has been 
imbued toward the Union and its inhabitants since the earliest days of its 
existence, the Imperial Government will always be ready to do all it can, 
during the present war also, to prevent the jeopardizing of the lives of 
American citizens. 

The Imperial Government therefore repeats the assurances that Ameri- 
can ships will not be hindered in the prosecution of legitimate shipping, and 
the lives of American citizens on neutral vessels shall not be placed in 
jeopardy. 

In order to exclude any unforeseen dangers to American passenger 
steamers, made possible in view of the conduct of maritime war on the 
part of Germany’s adversaries, the German submarines will be instructed 
to permit the free and safe passage of such passenger steamers when made 
recognizable by special markings and notified a reasonable time in advance. 
The Imperial Government, however, confidently hopes that the American 
Government will assume the guarantee that these vessels have no contra- 
band on board. The details of the arrangements for the unhampered 
passage of these vessels would have to be agreed upon by the naval authori- 
ties of both sides. 

In order to furnish adequate facilities for travel across the Atlantic 
Ocean for American citizens, the German Government submits for con- 
sideration a proposal to increase the number of available steamers by in- 
stalling in the passenger service a reasonable number of neutral steamers, 
the exact number to be agreed upon, under the American flag under the 
same conditions as the American steamers above mentioned. 

The Imperial Government believes that it can assume that in this man- 
ner adequate facilities for travel across the Atlantic Ocean can be afforded 
American citizens. There would therefore appear to be no compelling 
necessity for American citizens to travel to Europe in time of war on ships 
carrying an enemy flag. In particular the Imperial Government is unable 
to admit that American citizens can protect an enemy ship through the 
mere fact of their presence on board. Germany merely followed Eng- 
land’s example when it declared part of the high seas an area of war. 
Consequently accidents suffered by neutrals on enemy ships in this area 
of war can not well be judged differently from accidents to which neutrals 
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are at all times exposed at the seat of war on land when they betake them- 
selves into dangerous localities in spite of previous warning. 

If, however, it should not be possible for the American Government to 
acquire an adequate number of neutral passenger steamers, the Imperial 
Government is prepared to interpose no objections to the placing under 
the American flag by the American Government of four enemy passenger 
steamers for the passenger traffic between America and England. The 
assurances of ‘‘free and safe’’ passage for American passenger steamers 
would then be extended to apply under the identical pre-conditions to these 
formerly hostile passenger ships. 

The President of the United States has declared his readiness, in a way 
deserving of thanks, to communicate and suggest proposals to the Govern- 
ment of Great Britain with particular reference to the alteration of mari- 
time war. The Imperial Government will always be glad to make use of 
the good offices of the President, and hopes that his efforts in the present 
case, as well as in the direction of the lofty ideal of the freedom of the seas, 
will lead to an understanding. 

The undersigned requests the Ambassador to bring the above to the 
knowledge of the American Government, and avails himself of the oppor- 
tunity to renew to His Excellency the assurance of his most distinguished 


consideration. Von JAGOW. 


The Secretary of State to Ambassador Gerard 


[Telegram.] 
No. 1981.] DEPARTMENT OF STATE, 
Washington, July 21, 1915. 


You are instructed to deliver textually the following note to the 
Minister for Foreign Affairs: 

The note of the Imperial German Government dated the 8th of July, 
1915, has received the careful consideration of the Government of the 
United States, and it regrets to be obliged to say that it has found it very 
unsatisfactory, because it fails to meet the real differences between the 
two Governments and indicates no way in which the accepted principles 
of law and humanity may be applied in the grave matter in controversy, 
but proposes, on the contrary, arrangements for a partial suspension of 
those principles which virtually set them aside. 

The Government of the United States notes with satisfaction that the 
Imperial German Government recognizes without reservation the validity 
of the principles insisted on in the several communications which this 
Government has addressed to the Imperial German Government with 
regard to its announcement of a war zone and the use of submarines against 
merchantmen on the high seas—the principle that the high seas are free, 
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that the character and cargo of a merchantman must first be ascertained 
before she can lawfully be seized or destroyed, and that the lives of non- 
combatants may in no case be put in jeopardy unless the vessel resists or 
seeks to escape after being summoned to submit to examination; for a bellig- 
erent act of retaliation is per se an act beyond the law, and the defense of 
an act as retaliatory is an admission that it is illegal. 


The Government ot the United States is, however, keenly disappointed 
to find that the Imperial German Government regards itself as in large 
degree exempt from the obligation to observe these principles, even where 
neutral vessels are concerned, by what it believes the policy and practice 
of the Government of Great Britain to be in the present war with regard 
to neutral commerce. The Imperial German Government will readily 
understand that the Government ot the United States can not discuss the 
policy of the Government of Great Britain with regard to neutral trade 
except with that Government itself, and that it must regard the conduct 
of other belligerent governments as irrelevant to any discussion with the 
Imperial German Government of what this Government regards as grave 
and unjustifiable violations of the rights of American citizens by German 
naval commanders. Illegal and inhuman acts, however justifiable they 
may be thought to be against an enemy who is believed to have acted in 
contravention of law and humanity, are manifestly indefensible when they 
deprive neutrals of their acknowledged rights, particularly when they vio- 
late the right to life itself. If a belligerent can not retaliate against an 
enemy without injuring the lives of neutrals, as wel! as their property, 
humanity, as well as justice and a due regard for the dignity of neutral 
powers, should dictate that the practice be discontinued. If persisted in 
it would in such circumstances constitute an unpardonable offense against 
the sovereignty of the neutral nation affected. The Government of the 
United States is not unmindful of the extraordinary conditions created by 
this war or of the radical alterations of circumstance and method of attack 
produced by the use of instrumentalities of naval warfare which the nations 
of the world can not have had in view when the existing rules of inter- 
national law were formulated, and it is ready to make every reasonable 
allowance for these novel and unexpected aspects of war at sea; but it can 
not consent to abate any essential or fundamental right of its people be- 
cause of a mere alteration of circumstance. The rights of neutrals in time 
of war are based upon principle, not upon expediency, and the principles 
are immutable. It is the duty and obligation of belligerents to find a way 
to adapt the new circumstances to them. 

The events of the past two months have clearly indicated that it is 
possible and practicable to conduct such submarine operations as have 
characterized the activity of the Imperial German Navy within the so- 
called war zone in substantial accord with the accepted practices of regu- 
lated warfare. The whole world has looked with interest and increasing 
satisfaction at the demonstration of that possibility by German naval 
commanders. It is manifestly possible, therefore, to lift the whole practice 
of submarine attack above the criticism which it has aroused and remove 
the chief causes of offense. 

In view of the admission of illegality made by the Imperial Government 
when it pleaded the right of retaliation in defense of its acts, and in view 
of the manifest possibility of conforming to the established rules of naval 
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warfare, the Government of the United States can not believe that the 
Imperial Government will longer refrain from disavowing the wanton act 
of its naval commander in sinking the Lusttanta or from offering repara- 
tion for the American lives lost, so far as reparation can be made for a 
needless destruction of human life by an illegal act. 


The Government of the United States, while not indifferent to the 
friendly spirit in which it is made, can not accept the suggestion of the 
Imperial German Government that certain vessels be designated and 
agreed upon which shall be free on the seas now illegally proscribed. The 
very agreement would, by implication, subject other vessels to illegal 
attack and would be a curtailment and therefore an abandonment of the 
principles for which this Government contends and which in times of 
calmer counsels every nation would concede as of course. 

The Government of the United States and the Imperial German Gov- 
ernment are contending for the same great object, have long stood to- 
gether in urging the very principles, upon which the Government of the 
United States now so solemnly insists. They are both contending for the 
freedom of the seas. The Government of the United States will continue 


‘to contend for that freedom, from whatever quarter violated, without com- 


promise and at any cost. It invites the practical cooperation of the 
Imperial German Government at this time when cooperation may accom- 
plish most and this great common object be most strikingly and effectively 
achieved. 

The Imperial German Government expresses the hope that this object 
may be in some measure accomplished even before the present war ends. 
It can be. The Government of the United States not only feels obliged 
to insist upon it, by whomsoever violated or ignored, in the protection of 
its own citizens, but is also deeply interested in seeing it made practicable 
between the belligerents themselves, and holds itself ready at any time to 
act as the common friend who may be privileged to suggest a way. 

In the meantime the very value which this Government sets upon the 
long and unbroken friendship between the people and Government of the 
United States and the people and Government of the German nation impels 
it to press very solemnly upon the Imperial German Government the 
necessity for a scrupulous observance of neutral rights in this critical 
matter. Friendship itself prompts it to say to the Imperial Government 
that repetition by the commanders of German naval vessels of acts in 
contravention of those rights must be regarded by the Government of the 
United States, when they affect American citizens, as deliberately un- 


friendly. 
LANSING. 


The German Ambassador to the Secretary of State 
GERMAN EmBAssy, 
Washington, D. C., Sept. 1. 


My Dear Mr. SecrETARY: With reference to our conversation of this 
morning, I beg to inform you that my instructions concerning our answer 
to your last Lusitania note contains the following passage: 
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‘Liners will not be sunk by our submarines without warning and 
without safety of the lives of noncombatants, provided that. the liners 
do not try to escape or offer resistance.” 

Although I know that you do not wish to discuss the Lusitania question 
till the Arabic incident has been definitely and satisfactorily settled, ] 
desire to inform you of the above because this policy of my government 
was decided on before the Arabic incident occurred. 

I have no objection to your making any use you may please of the above 
information. 

I remain, etc., 


J. BERNSTORFF. 


Ambassador Gerard to the Secretary of State 


AMERICAN EmMBassy, 
Berlin, September 7, 1915. 
Foreign Office sends me the following report of the sinking of the 
Arabic, with the request that it be brought to the knowledge of the American 
Government: 


“On the 19th of August a German submarine stopped the English 
steamer Dunsley about 60 nautical miles south of Kinsale and was on the 
point of sinking the prize by gun fire after the crew had left the vessel. 
At this moment the commander saw a large steamer making directly toward 
him. This steamer, which, as developed later, was identical with the 
Arabic, was recognize d as an enemy vessel, as she did not fly any flag and 
bore no neutral markings. When she approached she altered her original 
course, but then again pointed directly toward the submarine. From this 
the commander became convinced that the steamer had the intention of 
attacking and ramming him. In order to anticipate this attack he gave 
orders to have the submarine submerge and fired a torpedo at the steamer. 
After firing he convinced himself that the people on board were being 
rescued in 15 boats. 

‘According to his instructions the commander was not allowed to 
attack the Arabic without warning and without saving lives unless the 
ship attempted to escape or offered resistance. He was forced to conclude 
from the attendant circumstances that the Arabic planned a violent attack 
on the submarine. This conclusion was all the more obvious, as he had 
been fired upon at a great distance in the Irish Sea on August 14—that is, 
a fe = lays ae ‘fore m4 a large passenger steamer apparently belonging 
to tl . Briti ish Royal Mail Steam Packet Company, which he had neither 
attac aad nor eee. 

“The German Government most deeply regrets that lives were lost 
through the action of the commander. It particularly expresses this 
re gret to the Government of the United States on account of the death 
of American citizens. The German Government is unable, however, to 
ac knowledge any obligation to grant indemnity in the matter, even if the 
commander should have been mistaken as to the aggressive intentions of 
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the Arabic. If it should prove to be the case that it is impossible for the 
German and the American Government to reach a harmonious opinion 
on this point, the German Government would be prepared to submit the 
difference of opinion as being a question of international law to The Hague 
tribunals, pursuant to article 38 of The Hague Convention for the pacific 
settlement of international disputes. In so doing it assumes that as a 
matter of course the arbitral decision shall not be admitted to have the 
importance of a general decision on the permissibility or the converse 
under international law of German submarine warfare. Berlin, Septem- 


ber 7, 1915.” 
GERARD. 


IV. 
CASE OF THE WILLIAM P. FRYE 


The Secretary of State to Ambassador Gerard 


|Telegram.] 
No. 1446.] DEPARTMENT OF STATE, 
Washington, March 31, I9gI5. 


You are instructed to present the following note to the German Foreign 
Office: 

Under instructions from my Government I have the honor to present 
a claim for $228,059.54, with interest from January 28, I915, against the 
German Government on behalf of the owners and captain of the American 
sailing vessel William P. Frye for damages suffered by them on account of 
the destruction of that vessel on the high seas by the German armed cruiser 
Prinz Eitel Friedrich, on January 28, 1915. 

The facts upon which this claim arises and by reason of which the 
German Government is held responsible by the Government of the United 
States for the attendant loss and damages are briefly as follows: 

The William P. Frye, a steel sailing vessel of 3,374 tons gross tonnage, 
owned by American citizens and sailing under the United States flag and 
register, cleared from Seattle, Wash., November 4, 1914, under charter to 

H. Houser, of Portland, Oreg., bound for Queenstown, Falmouth, or 
Plymouth for orders, with a cargo consisting solely of 186,950 bushels of 
wheat owned by the aforesaid Houser and consigned ‘‘unto order or to its 
assigns,” all of which appears from the ship’s papers which were taken from 
the vessel at the time of her destruction by the commander of the German 
cruiser. 

On January 27, 1915, the Prinz Eitel Friedrich encountered the Frye 
on the high seas, compelled her to stop, and sent on board an armed board- 
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the commander of the cruiser directed that the cargo be thrown overboard, 
but subsequently decided to destroy the vessel, and on the following morn- 
ing, by his order, the Frye was sunk. 


The claim of the owners and captain consists of the following items: 


Value of ship, equipment, and outfit.............. $150,000 .00 
Actual freight as per freight list, 5034 1000/2240 tons 
at 32-6—£8180-19-6 at $4.86.................. 39,759.54 


Traveling and other expenses of Capt. Kiehne and 
Arthur Sewall & Co., agents of ship, in connection 


with making affidavits, preparing and filing claim. . 500 .00 
Personal effects of Capt. H. H. Kiehne............. 300.00 
Damages covering loss due to deprivation of use of 

Ue ig a saat Wea 6 aoc Ein iNha. Gd ep eee Sew CVE IR ake wi 37,500.00 

ee ine A che acideaken Veusteerawen cer $228,059.54 


By direction of my Government, I have the honor to request that full 
reparation be made by the German Government for the destruction of the 
William P. Frye by the German cruiser Prinz Eitel Friedrich. 


BRYAN. 


Ambassador Gerard to the Secretary of State 


AMERICAN EMBASSY, 
Berlin, April 5, 1915. 


No. 1984.| 


The following is translation of the reply of the Foreign Office to my 
note of April 3: 
GERMAN ForEIGN OFFICE, 
Berlin, April 5, 1915. 


The undersigned has the honor to make reply to the note of his Excel- 
lency, Mr. James W. Gerard, Ambassador, the United States America, 
dated the 3d instant, foreign office No. 2892, relative to claims for damages 
for the sinking of the American merchant vessel William P. Frye by the 
German auxiliary cruiser Prinz Eitel Friedrich. 

According to the reports which have reached the German Government 
the commander of the Pring Ettel Friedrich stopped the Wiliam P. Frye 
on the high seas January 27, 1915, and searched her. He found on board 
a cargo of wheat consigned to Queenstown, Falmouth, or Plymouth, to 
order. After he had first tried to remove the cargo from the William P. 
Frye he took the ship’s papers and her crew on board and sank ship. 
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It results from these facts that the German commander acted quite in 
accordance with the principles of international law as laid down in the 
Declaration of London and the German prize ordinance. The ports of 
Queenstown, Falmouth, and Plymouth, whither the ship visited was bound, 
are strongly fortified English coast places, which, moreover, serve as bases 
for the British naval forces. The cargo of wheat being food or foodstuffs, 
was conditional contraband within the meaning of article 24, No. 1, of the 
Declaration of London, and article 23, No. 1, of the German prize ordinance, 
and was therefore to be considered as destined for the armed forces of the 
enemy, pursuant to articles 33 and 34 of the Declaration of London and 
articles 32 and 33 of the German prize ordinance, and to be treated as 
contraband pending proof of the contrary. This proof was certainly not 
capable of being adduced at the time of the visiting of the vessel since the 
cargo papers read to order. This, however, furnished the conditions under 
which, pursuant to article 49 of the Declaration of London and article 113 
of the German prize ordinance, the sinking of the ship was permissible, 
since it was not possible for the auxiliary cruiser to take the prize into a 
German port without involving danger to its own security or the success 
of its operations. The duties devolving upon the cruiser before destruc- 
tion of the ship, pursuant to article 50 of the Declaration of London and 
article 116 of the German prize ordinance, were fulfilled by the cruiser in 
that it took on board all the persons found on the sailing vessel, as well as 
the ship’s papers. 


The legality of the measures taken by the German commander is 
furthermore subject to examination by the German prize court pursuant 
to article 51 of the Declaration of London afid section 1, No. 2, of the Ger- 
man Code of Prize Procedure. These prize proceedings will be instituted 
before the prize court at Hamburg as soon as the ship’s papers are received 
and will comprise the settlement of questions whether the destruction of 
the cargo and the ship was necessary within the meaning of article 49 of 
the Declaration of London; whether the property sunk was liable to cap- 
ture; and whether, or to what extent, indemnity is to be awarded the own- 
ers. In the trial the owners of ship and cargo would be at liberty, pursuant 
to article 34, paragraph 3, of the Declaration of London, to adduce proof 
that the cargo of wheat had an innocent destination and did not, therefore, 
have the character of contraband. If such proof is not adduced, the Ger- 
man Government would not be liable for any compensation whatever, 
according to the general principles of international law. 


However, the legal situation is somewhat different in the light of the 
special stipulations applicable to the relations between Germany and the 
United States since article 13 of the Prussian-American treaty of friend- 
ship and commerce of July 11, 1799, taken in connection with article 12 
of Prussian-American treaty of commerce and navigation of May 1, 1828, 
provides that contraband belonging to the subjects or citizens of either 
party can not be confiscated by the other in any case but only detained 
or used in consideration of payment of the full value of the same. On 
the ground of this treaty stipulation which is as a matter of course binding 
on the German prize court the American owners of the ship and cargo 
would receive compensation even if the court should declare the cargo of 
wheat to be contraband. Nevertheless the approaching prize proceedings 
are not rendered superfluous since the competent prize court must examine 
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into the legality of the capture and destruction and also pronounce upon 
the standing of the claimants and the amount of indemnity. 
The undersigned begs to suggest that the ambassador bring the above 
to the knowledge of his Government and avails himself, etc. 
(Signed) Von JAGOW. 


APRIL 4, I915. GERARD. 


The Secretary of State to Ambassador Gerard 


DEPARTMENT OF STATE, 


No. 1583.] 
Washington, April 28, 1915. 


You are instructed to present the following note to the German Foreign 
Office: 

In reply to Your Excellency’s note of the 5th instant, which the Gov- 
ernment of the United States understands admits the liability of the 
Imperial German Government for the damages resulting from the sinking 
of the American sailing vessel William P. Frye by the German auxiliary 
cruiser Pring Eitel Friedrich on January 28 last, I have the honor to say, 
by direction of my Government, that while the promptness with which 
the Imperial German Government has admitted its liability is highly 
appreciated, my Government feels that it would be inappropriate in the 
circumstances of this case, and would involve unnecessary delay to adopt 
the suggestion in your note that the legality of the capture and destruction, 
the standing of the claimants, and the amount of indemnity should be 
submitted to a prize court. 

Unquestionably the destruction of this vessel was a violation of the 
obligations imposed upon the Imperial German Government under exist- 
ing treaty stipulations between the United States and Prussia, and the 
United States Government, by virtue of its treaty rights, has presented 
to the Imperial German Government a claim for indemnity on account of 
the resulting damages suffered by American citizens. The liability of the 
Imperial German Government and the standing of the claimants as Ameri- 
can citizens and the amount of indemnity are all questions which lend 
themselves to diplomatic negotiation between the two Governments, and 
happily the question of liability has already been settled in that way. 
The status of the claimants and the amount of the indemnity are the only 
questions remaining to be settled, and it is appropriate that they should 
be dealt with in the same way. 

The Government of the U ee States fully understands that, as stated 
in Your Excellency’s note, the German Government is liable under the 
treaty provisions above mentioned for the damages arising from the de- 
struction of the cargo as well as from the destruction of the vessel. But it 
will be observed that the claim under discussion does not include damages 
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for the destruction of the cargo, and the question of the value of the cargo 
therefore is not involved in the present discussion. 

The Government of the United States recognizes that the German 
Government will wish to be satisfied as to the American ownership of the 
vessel, and the amount of the damages sustained in consequence of her 
destruction. 

These matters are readily ascertainable, and if the German Govern- 
ment desires any further evidence in substantiation of the claim on these 
points in addition to that furnished by the ship’s papers, which are already 
in the possession of the German Government, any additional evidence 
found iaoles sary will be produced. In that case, however, inasmuch as 
any evidence which the German Government may wish to have produced 
is more accessible and can more conveniently be examined in the United 
States than elsewhere, on account of the presence there of the owners and 
captain of the William P. Frye and their documentary records, and other 
possible witnesses, the Government of the United States ventures to sug- 
gest the advisability of transferring the negotiations for the settlement of 
these points to the imperial German embassy at Washington. 

In view of the admission of liability by reason of specific treaty stipu- 
lations, it has become unnecessary to enter into a discussion of the meaning 
and effect of the Declaration of London, which is given some prominence 
in Your Excellency’s note of April 5, further than to say that, as the Ger- 
man Government has already been advised, the Government of the United 
States does not regard the Declaration of London as in force. 


BRYAN. 


The American Ambassador at Berlin to the Secretary of State 


[Telegram. ] 
AMERICAN EMBASSY, 


No. 2391.] Berlin, June 7, 1915. 


The following is the text of the reply of the German Government in the 
Frye case:. 

The undersigned has the oe to make the following reply to the note 
of His Excellency, Mr. James W. Gers we , Ambassador of the United States 
of America, dated April 30, os (F. O. No. 3291), on the subject of the 
sinking of the American sailing soak WwW illiom P. Frye by the German 
auxiliary cruiser Prinz Eitel Friedrich: 

The German Government can not admit that, as the American Gov- 
ernment assumes, the destruction of the sailing vessel mentioned consti- 
tutes a violation of the treaties concluded between Prussia and the United 
States at an earlier date and now applicable to the relations between the 
German Empire and the United States or of the American rights derived 
therefrom. For these treaties did not have the intention of depriving one 
of the contracting parties engaged in war of the right of stopping the supply 
of contraband to his enemy when he recognizes the supply of such articles 
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as detrimental to his military interests. On the contrary, Article 13 of 
the Prussian-American Treaty of July 11, 1799, expressly reserves to the 
party at war the right to stop the carrying of contraband and to detain 
the contraband; it follows then that if it can not be accomplished in any 
seoage way, the stopping of the supply may in the extreme case be effected 
by the destruction of the contraband and of the ship carrying it. Asa 
matter of course, the obligation of the party at war to pay compensation 
to the interested persons of the neutral contracting party remains in force 
whatever be the manner of stopping the supply. 

According to general principles of international law, any exercise of 
the right of control over the trade in contraband is subject to the decision 
of the Prize Courts, even though such right may be restricted by special 
treaties. At the beginning of the present war Germany, pursuant to these 
principles, established by law prize jurisdiction for cases of the kind under 
‘consideration. The case of the William P. Frye is likewise subject to the 
German prize jurisdiction, for the Prussian-American Treaties mentioned 
contain no stipulation as to how the amount of the compensation provided 
by Article 13 of the treaty cited is to be fixed. The German Government, 
therefore, complies with its treaty obligations to a full extent when the 
Prize Courts instituted by it in accordance with international law proceed 
in pursuance of the treaty stipulations and thus award the American 
interested persons equitable indemnity. There would, therefore, be no 
foundation for a claim of the American Government, unless the Prize 
Courts should not grant indemnity in accordance with the treaty; in such 
an event, however, the German Government would not hesitate to arrange 
for equitable indemnity notwithstanding. For the rest, prize proceedings 
in the case of the Frye are indispensable, apart from the American claims, 
for the reason that other claims of neutral and enemy interested parties 
are to be considered in the matter. 

As was stated in the note of April 4, last, the Prize Court will have to 
decide the questions whether the destruction of the ship and cargo was 
legal; whether and under what conditions the property sunk was liable to 
confiscation, and to whom and in what amount indemnity is to be paid 
provided application therefor is received. Since the decision of the Prize 
Court must first be awaited before any further position is taken by the 
German Government, the simplest way for the American interested parties 
to settle their claims would be to enter them in the competent quarter in 
accordance with the provisions of. the German Code of Prize Procedure. 

The undersigned begs to suggest that the ambassador bring the above 
to the knowledge of his Government, and avails himself at the same time 
of the opportunity to renew the assurances of his most distinguished 


consideration. cs ae 
(Signed) Von JAGOW. 
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The Secretary of State to the American Ambassador at Berlin 


[Telegram] 
DEPARTMENT OF STATE, 
No. 1868.] Washington, June 24, 1915. 


You are instructed to present the following note to the German Minister 
of Foreign Affairs: 


I have the honor to inform Your Excellency that I duly communicated 
to my Government your note of the 7th instant on the subject of the claim 
presented in my note of April 3d last, on behalf of the owners and captain 
of the American sailing vessel William P. Frye in consequence of her 
destruction by the German auxiliary cruiser Prinz Eitel Friedrich. 

In reply I am instructed by my Government to say that it has carefully 
considered the reasons given by the Imperial German Government for 
urging that this claim should be passed upon by the German Prize Court 
instead of being settled by direct diplomatic discussion between the two 
Governments, as proposed by the Government of the United States, and 
that it regrets to find that it can not concur in the conclusions reached by 
the Imperial German Government. 

As pointed out in my last note to you on this subject, dated April 30, 
the Government of the United States has considered that the only question 
under discussion was the method which should be adopted for ascertaining 
the amount of the indemnity to be paid under an admitted liability, and it 
notes with surprise that in addition to this question the Imperial German 
Government now desires to raise some questions as to the meaning and 
effect of the treaty stipulations under which it has admitted its liability. 

If the Government of the United States correctly understands the 
position of the Imperial German Government as now presented, it is that 
the provisions of Article 13 of the Treaty of 1799 between the United 
States and Prussia, which is continued in force by the Treaty of 1828, 
justified the commander of the Prinz Eitel Friedrich in sinking the William 
P. Frye, although making the Imperial German Government liable for the 
damages suffered in consequence, and that inasmuch as the treaty provides 
no specific method for ascertaining the amount of indemnity to be paid, 
that question must be submitted to the German Prize Court for determina- 
tion. 


The Government of the United States, on the other hand, does not find 
in the treaty stipulations mentioned any justification for the sinking of the 
Frye, and does not consider that the German Prize Court has any jurisdic- 
tion over the question of the amount of indemnity to be paid by the Imperial 
German Government on account of its admitted liability for the destruc- 
tion of an American vessel on the high seas. 

You state in your note of the 7th instant that article 13 of the above- 
mentioned treaty of 1799 ‘‘expressly reserves to the party at war the right 
to stop the carrying of contraband and to detain the contraband; it follows 
then that if it can not be accomplished in any other way, the stopping of 
the supply may in the extreme case be effected by the destruction of the 
contraband and of the ship carrying it.” 
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The Government of the United States can not concur in this conclusion. 
On the contrary, it holds that these treaty provisions do not authorize $ ( 
the destruction of a neutral vessel in any circumstances. By its express 

terms the treaty prohibits even the detention of a neutral vessel carrying 
contraband if the master of the vessel is willing to surrender the contraband. 

Article 13 provides: 

‘tin the case supposed of a vessel stopped for articles of contraband, if the 

master of the vessel stopped will deliver out the goods supposed to be of 

; contraband nature, he shall be admitted to do it, and the vessel shall not 

in that case be carried into any port, nor further detained, but shall be 

allowed to proceed on her voyage.” 

In this case the admitted facts show that pursuant to orders from the 
a commander of the German cruiser, the master of the Frye undertook to 
\F throw overboard the cargo of that vessel, but that before the work of deliv- 
ering out the cargo was finished the vessel! with the cargo was sunk by order 
of the German commander. 

For these reasons, even if it be assumed as Your Excellency has done, 

Ly that the cargo was contraband, your contention that the destruction of the 
vessel was justified by the provisions of Article 13 does not seem to be well 
founded. The Government of the United States has not thought it neces- 

sary in the discussion of this case to go into the question of the contraband 

or noncontraband character of the cargo. The Imperial German Govern- 

/ ment has admitted that this question makes no difference so far as its 

b Bs liability for damages is concerned, and the result is the same as far as the 

hf. justification for the sinking of the vessel is concerned. As shown above, 

if we assume that the cargo was contraband, the master of the Frye should 
have been allowed to deliver it out, and the vessel should have been allowed 
to proceed on her voyage. 

On the other hand, if we assume that the cargo was noncontraband, the 
destruction either of the cargo or the vessel could not be justified in the 
circumstances of this case under any accepted rule of international law. 
Attention is also called to the provisions of Article 12 of the Treaty of 1785 
; between the United States and Prussia, which, like Article 13 of the Treaty 
{ of 1799, was continued in force by Article 12 of the Treaty of 1828. So far 
as the provisions of Article 12 of the Treaty of 1785 apply to the question | : 
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under consideration, they are as follows: 

ih “Tf one of the contracting parties should be engaged in war with any 
By other Power, the free intercourse and commerce of the subjects or citizens 
; of the party remaining neuter with the belligerent Powers shall not be in- 
sf terrupted. On the contrary, in that case, as in full peace the vessels of the 
| neutral party may navigate freely to and from the ports and on the coasts 
of the belligerent parties, free vessels making free goods, insomuch that all 
vi things shall be adjudged free which shall be on board any vessel belonging 
qi! to the neutral party, although such things belong to an enemy of the other.” 


bE It seems clear to the Government of the United States, therefore, that 
yy whether the cargo of the Frye is regarded as contraband or a noncontra- 
band, the destruction of the vessel was, as stated in my previous communica- 
| tion on this subject, ‘‘a violation of the obligations imposed upon the Im- 
he perial German Government under existing treaty stipulations between the r ( 
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United States and Prussia.” 
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For these reasons the Government of the United States must disagree 
with the contention which it understands is now made by the Imperial 
German Government that an American vessel carrying contraband may be 
destroyed without liability or accountability beyond the payment of such 
compensation for damages as may be fixed by a German Prize Court. The 
issue thus presented arises on a disputed interpretation of treaty provisions, 
the settlement of which requires direct diplomatic discussion between the 
two Governments, and can not properly be based upon the decision of the 
German Prize Court, which is in no way conclusive or binding upon the 
Government of the United States. 

Moreover, even if no disputed questions of treaty interpretation was 
involved, the admission by the Imperial German Government of its liability 
for damages for sinking the véssel would seem to make it unnecessary, so 
far as this claim is concerned, to ask the Prize Court to decide ‘‘ whether the 
destruction of the ship and cargo was legal, and whether and under what 
conditions the property sunk was liable to confiscation,’’ which, you state 
in your note dated June 7, are questions which should be decided by the 
Prize Court. Insofar as these questions relate to the cargo, they are outside 
of the present discussion, because, as pointed out in my previous note to you 
on the subject dated April 30, ‘‘the claim under discussion does not include 
damages for the destruction of the cargo.” 

The real question between the two Governments is what reparation 
must be made for a breach of treaty obligations, and that is not a question 
which falls within the jurisdiction of a Prize Court. 

In my first note on the subject, the Government of the United States 
requested that ‘‘full reparation be made by the Imperial German Govern- 
ment for the destruction of the William P. Frye.’ Reparation necessarily 
includes an indemnity for the actual pecuniary loss sustained, and the 
Government of the United States takes this opportunity to assure the 
Imperial German Government that such an indemnity, if promptly paid, 
will be accepted as satisfactory reparation, but it does not rest with a Prize 
Court to determine what reparation should be made, or what reparation 
would be satisfactory to the Government of the United States. é 

Your Excellency states in your note of June 7 that in the event the Prize 
Court should not grant indemnity in accordance with the treaty require- 
ments, the German Government would not hesitate to arrange for equitable 
indemnity, but it is also necessary that the Government of the United States 
should be satisfied with the amount of the indemnity, and it would seem to 
be more appropriate and convenient that an arrangement for equitable 
indemnity should be agreed upon now, rather than later. The decision 
of the Prize Court, even on the question of the amount of indemnity to be 
paid, would not be binding or conclusive on the Government of the United 
States. 

The Government of the United States also dissents from the view 
expressed in your note that ‘‘there would be no foundation for a claim of 
the American Government unless the Prize Courts should not grant 
indemnity in accordance with the treaty.’ The claim presented by the 
American Government is for an indemnity for a violation of a treaty, in 
distinction from an indemnity in accordance with the treaty, and therefore 
is a matter for adjustment by direct diplomatic discussion between the two 
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Governments, and is in no way dependent upon the action of a German Prize 
Court. 

For the reasons above stated, the Government of the United States 
can not recognize the propriety of submitting the claim presented by it on 
behalf of the owners and captain of the Frye to the German Prize Court 
for settlement. 

The Government of the United States is not concerned with any pro- 
ceedings which the Imperial German Government may wish to take on 
‘other claims of neutral and enemy interested parties,” which have not 
been presented by the Government of theeUnited States, but which you 
state in your note of June 7 make Prize Court proceedings in this case 
indispensable, and it does not perceive the necessity for postponing the 
settlement of the present claim pending the consideration of those other 
claims by the Prize Court. F 

The Government of the United States, therefore, suggests that the 
Imperial German Government reconsider the subject in the light of these 
considerations, and, because of the objections against resorting to the 
Prize Court, the Government of the United States renews its former sug- 
gestion that an effort be made to settle this claim by direct diplomatic 


negotiations. 
LANSING. 


Ambassador Gerard to the Secretary of State 


[Telegram.] 
No. 2656 | AMERICAN EMBAssY, 
Berlin, July 30, 1915. 
Following note received: 
FOREIGN OFFICE, 
Berlin, July 30, 1915. 


The undersigned has the honor to inform His Excellency, Mr. James 
W. Gerard, Ambassador of the United States of America, in reply to the 
note of the 26th ultimo, Foreign Office No. 3990, on the subject of the 
sinking of the American merchant vessel William P. Frye by the German 
auxiliary cruiser Prince Eitel Friedrich, that the points of view brought out 
in the note have been carefully examined by the Imperial German Govern- 
ment. This examination has led to the following conclusions: 

The Government of the United States believes that it is incumbent 
upon it to take the position that the treaty rights to which America is 
entitled, as contained in Article 12 of the Prussian-American treaty of 
amity and commerce of September 10, 1785, in Article 13 of the Prussian- 
American treaty of amity and commerce of July 11, 1799, were violated by 
the sinking of the William P. Frye. It interprets these articles as mean- 
ing that a merchantman of the neutral contracting party carrying contra- 
band can not in any circumstances be destroyed by a warship of the bellig- 
erent contracting party, and that the sinking of the William P. Frye was, 
therefore, in violation of the treaty, even if her cargo should have consisted 
of contraband, which it leaves outside of the discussion. 
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The German Government can not accept this view. It insists as 
heretofore that the commander of the German auxiliary cruiser acted in 
the legal exercise of the right of control of trade in contraband enjoyed by 
warships of belligerent nations, and that the treaty stipulations mentioned 
merely oblige the German Government to make compensation for the dam- 
age sustained by the American citizens concerned. 


It is not disputed by the American Government that according to 
general principles of international law a belligerent is authorized in sinking 
neutral vessels under almost any conditions for carrying contraband. As 
is well known, these principles were laid down in Articles 49 and 50 of the 
Declaration of London, and were recognized at that time by the duly em- 
powered delegates of all the nations which participated in the conference, 
including the American delegates, to be declarative of existing international 
law (see preliminary clause of the Declaration of London); moreover, at 
the beginning of the present war, the American Government proposed to 
the belligerent nations to ratify the Declaration of London and give its 
provisions formal validity also. 

The German Government has already explained in its note of April 4 
last for what reasons it considers that the conditions justifying the sinking 
under international law were present in the case of the Wiliam P. Frye. 
The cargo consisted of conditional contraband, the destination of which 
for the hostile armed forces was to be presumed under the circumstances; 
no proof to overcome this presumption has been furnished. More than 
half the cargo of the vessel was contraband, so that the vessel was liable to 
confiscation. The attempt to bring the American vessel into a German 
port would have greatly imperiled the German vessel in the given situation 
of the war, and at any rate practically defeated the success of her further 
operations. ‘Thus the authority for sinking the vessel was given accord- 
ing to general principles of international law. 

There only remains then to be examined the question how far the 
Prussian-American treaty stipulations modify these principles of inter- 
national law. 

In this connection Article 12 of the treaty of 1785 provides that in the 
event of a war between one of the contracting parties with another power 
the free commerce and intercourse of the nationals of the party remaining 
neutral with the belligerent powers shall not be interrupted, but that on 
the contrary the vessel of the neutral party may navigate freely to and 
from the ports of the belligerent powers, even neutralizing enemy goods on 
board thereof. However, this article merely formulates general rules for 
the freedom of maritime intercourse and leaves the question of contraband 
untouched; the specific stipulations on this point are contained in the fol- 
lowing article, which is materially identical with Article 13 of the treaty of 
1799 now in force. 

_ The plain intention of Article 13 is to establish a reasonable compro- 
mise between the military interests of the belligerent contracting party and 
the commercial interests of the neutral party. On the one hand the bellig- 
erent party is to have the right to prevent the transportation of war sup- 
plies to his adversaries even when carried on vessels of the neutral party; 
on the other hand the commerce and navigation of the neutral party is to 
be interfered with as little as possible by the measures necessary for such 
prevention, and reasonable compensation is to be paid for any inconven- 
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ience or damage which may nevertheless ensue from the proceeding of the 
belligerent party. 

Article 13 recites the following means whereby the belligerent party 
can prevent the vessels of the neutral party from carrying war supplies to 
his adversary. The detention of the ship and cargo for such length of time 
as the belligerent may think necessary; furthermore the taking over of the 
war stores for his own use, paying the full value of the same as ascertained 
at the place of destination. The right of sinking is not mentioned in the 
treaty and is therefore neither expressly permitted nor expressly prohibited, 
so that on this point the party stipulations must be supplemented by the 
general rules of international law. From the meaning and spirit of the 
treaty it really appears out of the question that it was intended to expect 
of the belligerent that he should permit a vessel loaded with contraband, 
for example a shipment of arms and ammunition of decisive importance for 
the outcome of the war, to proceed unhindered to his enemy when circum- 
stances forbid the carrying of the (* * *)! into port, if the general rules 
of international law allow sinking of the vessel. 

The remaining stipulations of Article 13 must likewise be considered 
in this light; they provide that the captain of a vessel stopped shall be 
allowed to proceed on his voyage if he delivers out the contraband to the 
warship which stopped his vessel. For such delivering out can not of 
course be considered when the ensuing loss of time imperils either the war 
ship herself or the success of her other operations. In the case of the 
William P. Frye the German commander at first tried to have matters 
settled by the delivery of contraband, but convinced himself of the im- 
practicability of this attempt in that it would expose his ship to attack by 
whatever superior force of enemy war vessels pursuing him, and was ac- 
cordingly obliged to determine upon the sinking of the Frye. Thus he did 
not exceed on this point the limits to which he was bound by Article 13. 

However, Article 13 asserts itself here to the extent that it founds the 
obligation to compensate the American citizens affected, whereas according 
to the general rules of international law the belligerent party does not need 
to grant compensation for a vessel lawfully sunk. For, if by Article 13, the 
mere exercise of right of highways makes the belligerent liable for compen- 
sation, this must apply a fortiori to the exercise of the right of sinking. 

The question whether the German commander acted legally was _pri- 
marily a subject for the consideration of the German prize courts according 
to general principles of international law as laid down, also in Article 1 of 
The Hague Convention for the establishment of an international prize 
court and in Article 51 of the Declaration of London. The German Gov- 
ernment consequently laid the case of the William P. Frye before the compe- 
tent prize court at Hamburg, as was stated in its note of the 7th ultimo. 
This court found by its judgment of the 1oth instant that the cargo of the 
American vessel William P. Frye was contraband, that the vessel could 
not be carried into port, and that the sinking was therefore justified; at 
the same time the court expressly recognized the validity of the Prussian- 
American treaty stipulations severally (* * *)! model for the relations 
between the German Empire and America, so that the sinking of the ship 
and cargo, so far as American property, makes the German Empire liable 
for indemnity. The prize court was unable to fix the indemnity itself, 


1 Omission. 
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since it had no data before it, failing the receipt of the necessary details 
from the parties interested. 

It will now be necessary to settle these points in a different way. 
The German Government suggests as the simplest way that each of the 
two Governments designate an expert, and that the two experts jointly fix 
the amount of indemnity for the vessel and any American property which 
may have been sunk with her. The German Government will promptly 
pay the amount of indemnity thus ascertained; it expressly declares, how- 
ever, reverting to what has been stated above, that this payment does not 
constitute satisfaction for the violation of American treaty rights, but a 
duty or policy of this Government founded on the existing treaty stipu- 
lations. 

Should the American Government not agree to this manner of settling 
the matter, the German Government is prepared to submit the difference 
of opinion as being a question of the interpretation of the existing treaties 
between Germany and the United States to the tribunal at The Hague, 
pursuant to Article 38 of The Hague Convention for the pacific settlement 
of international disputes. 

The undersigned begs to suggest that the Ambassador bring the above 
to the attention of his Government and avails himself, etc., 


Von JAGOW. 
GERARD. 
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